Memorandum

Date: June 17, 2014
To: Honorable Chairwoman Rebeca Sosa Agenda Ttem No. 8(A)(1)
and Members, Board of Coupty Commissionerts

From: _ Carlos A. Gimgne:

Mayor (& - ’1A «(
Subject: Lease and Cncession Agreeme bt with Marlins Airport Retail Operator, LLC
RECOMMENDATION

It is recommended that the Board of County Commissioners (Board) (i) waive competitive bid
procedures pursuant to Miami-Dade County Code Section 2-8.1 and Section 5.03D of the Home Rufe”
Charter and R-1587-72, (i) approve the award of a Lease and Concession Agreement to Marlins
Airport Retail Operator, LLC for one location in the Miami International Airport (MIA) North Terminal
Marketplace to sell Miami Marlins-licensed merchandise, and (i) authorize the Mayor or Mayor's
designee to execute the attached Agreement and exercise any renewal options and termination
provisions therein.

SCOPE
Miami International Airport is located primarily within Chairwoman Rebeca Sosa’s District Six; however
the impact of this item Is countywide as MIA is a regional asset.

DELEGATED AUTHORITY

In accordance with Miami-Dade County Code Section 2-8.3 related to identifying delegation of Board
authority contained within the subject agreement, the Miami-Dade Aviation Department {MDAD)
Director or designee has the authority to exercise the renewal options and terminate the agreement.

FISCAL iMPACT/FUNDING SQURCE

Marlins Airport Retail Operator, LLC will pay MDAD a concession category percentage fee of eight (8)
percent of gross revenues or monthly rent at the prevailing rental rate of $79.92 per square foot, based
on the October 1, 2013, Terminal Class VI Rental Rate, whichever is greater. The store will be
developed, financed, managed and operated by Marlins Airport Operator, LLC, the Miami Marlin's retail
division. : ,

TRACK RECORD/MONITOR
MDAD Chief of Airport Concession Business Development Adrian Songer will monitor this Agreement.
Marlins Airport Retail Operator, LLC has no contractual history with Miami-Dade County and there is no
history of violations on record.

BACKGROUND

MDAD has long been aware of the need to create a sense of destination for its passengers. Airports
that create a sense of place receive high satisfaction rankings from its passengers. MDAD contacted
the Miami Marlins organization to discuss the concept of a specialty retail store consisting solely of
Miami Marlins and Major League Baseball-icensed brand-name merchandise. The MIA retail program
offers basic seasonal sports items, but having a unique, professional baseball sports franchise offering
a complete assortment of Miami Marlins-licensed brand-name items 365 days a year is a sound
husiness decision. The addition of the Miami Mariin's brand will add to an already excellent product mix
that includes the Miami Heat store which opened in December 2012 and sells Miami Heat licensed
merchandise, For fiscal year 2013, The Miami Heat Store generated $129,103.41 in revenue for MDAD
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having only been opened for 10 months. A recent secret shopper survey rated the customer experience
at the Miami Heat store as positive. Given the seasonality of the sports apparel merchandise, the
percentage fee for the Miami Marlins retail store wiil be 8%; the same percentage fee negotiated for the
Miami Heat store lease. MDAD is currently considering a lease to add a Miami Dolphins store at MIA.

Because the Miami Marlins retail store brings a unique professional baseball sporis-franchise
merchandising concept to MIA, and assist MDAD in reaching its goal of increasing passengers’ sense
of piace, it is in the best interest of the County to waive competitive bid procedures pursuant to

Resolution R-1587-72.

PROJECT LOCATION:
COMPANY NAME:

TERM OF AGREEMENT:
OPTION TO RENEW:
PAYMENTS TO COUNTY:

COMPANY PRINCIPALS:

GENDER, ETHNICITY &

OWNERSHIP BREAKDOWN;

COMPANY LOCATION:

PREVIOUS AGREEMENTS
WITH THE COUNTY WITHIN
THE PAST FIVE (5) YEARS:
CONTRACT MEASURE:

CONTRACT MEASURE
ACHIEVED:

LIVING WAGE:

A y

MIA North Terminal Marketplace, Concourse D, second fioor
Marlins Airport Retail Operator, LLC

Eight (8) years

One two-year term

A. Annual Rent

The concessionaire shall pay the greater of the prevailing Class V!
terminai rental rate, currently at $79.92 per square foot and based
on rates in effect as of October 1, 2013, and subject to change
annually. Annual Rent is $79.92 x 210 square feet = $16,783.20;
or

B. Percentage Fee

The concessionaire shall pay a concession category percentage
fee of eight (8) percent of gross revenues

Affidavits attached

Limited Partnership
501 Marlins Way, Miami, FL 33125

No previous contract with Miami-Dade County

None

N/A
Not applicable.

Miami-Dade Aviation Depariment

Jack Osterholt, Deputy Mayor
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LA as, .Yy SUBJECT: Agenda Item No. 8(A) (1)
County Attomey |

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal offieials required prior to public
hearing

Decreases revenues or increases expenditures without balancing budget
Budget reqﬁired
Statement of fiscal iimpact required

Ordinance ereating a new board requires detailed Cmmi:y Mayor’s
report for public hearing

No committee review

Applicable legislation requires more than a majority vote (i.e., 2/3’s s
3/5s , aRanimous ) te approve

Current information regarding funding source, index code and available
balanee, and available capacity (if debt is contemplated) required
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Override

RESOLUTION NO.

RESOLUTION WAIVING FORMAL BID PROCEDURES AND
PROVISIONS OF SECTION 2-8.1 MIAMI-DADE COUNTY
CODE AND SECTION 5.03 (D) OF THE MIAMI-DADE COUNTY
HOME RULE CHARTER; FINDING SUCH WAIVER TO BE IN
THE BEST INTERESTS OF MIAMI-DADE COUNTY; AND
APPROVING AWARD OF A NON-EXCLUSIVE LEASE AND
CONCESSION AGREEMENT TO MARLINS AIRPORT RETAIL
OPERATOR, LLC. PROVIDING FOR PAYMENTS TO THE
COUNTY OF EIGHT PERCENT OF GROSS REVENUES OR
MONTIHLY RENT, WHICHEVER IS GREATER, AND FOR A
TERM OF EIGHT (8) YEARS, WITH A TWO YEAR OPTION TO
RENEW; WAIVING THE PROVISION OF R-1587-72 AS BEING
IN THE BEST INTERESTS OF MIAMI-DADE COUNTY; AND
AUTHORIZING THE COUNTY MAYOR OR MAYOR'S
DESIGNEE TO EXECUTE THE AGREEMENT AND TO
EXERCISE RENEWAL AND TERMINATION PROVISIONS
THEREOF

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying

memorandum, a copy of which is incorporated herein by reference,

NOW, THEREFORE, BE IT RESOLVED BY THE _BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board hereby
approves the non-exclusive lease and concession agreement at Miami International Airport
between Miami-Dade County (the County) and Marlins Airport Retail Operator, LLC.,
substantially similar to the form attached hereto, providing for payment to the County of eight
percent (8%) of gross revenues or monthly rent at the specified rate, whichever is greater, and
for a term of eight (8) years, with a two (2) year option to renew; finds that such award of such
agreement is in the best interests of Miami-Dade County, as more particularly set forth in the
accompanying memorandum from the Mayor, which is incorporated hereto; watves Section 2-
8.1 of the Miami-Dade County Code, Section 5.03([)). of the Miami-Dade County Charter, and

Resolution R-1587-72. This Board authorizes the Mayor or Mayor’s designee to execute the
4
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Agreement in substantially the form attached hereto, for and on behalf of tﬁe County, and to
exercise the termination provisions therein.

The foregoing resolution was offered by Commissioner
who moved its adoption. The motion was seconded by Commissioner
and upon being put to a vote, the vote was as follows:

Rebeca Sosa, Chairwoman
Lynda Bell, Vice Chair

Bruno A, Barreiro Esteban L. Bovo, Ir.
Jose "Pepe" Diaz Audrey M. Edmonson
Sally A. Heyman Barbara J. Jordan
Jean Monestime Dennis C. Moss

Sen. Javier D. Souto Xavier L. Suarez

Juan C. Zapata

The Chairperson thereupon declared the resolution duly passed and adopted this 17" day
of June, 2014. This resolution shall become effective ten (10) days after the date of its adoption

unless vetoed by the Mayor, and if vetoed, shall become effective only upon an override by this

Board.

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By:
Deputy Clerk

Approved by County Attorney as
to form and legal sufficiency.

David M. Murray



Rev. October 2011

Miami-Dade County requires each party desiring to enter into a confract with the County to (1) sign an affidavit as
ta cettain matters and (2) make a declaration as to certain other matters. This form contains both an Affidavit
form for matters requiring the entity to sign under cath and a Declaration form for matters requiring only an
affirmation or declaration for other matters,

The Affidavit form and the matters covered hy the Affidavit are in the first portion of this document. The
Declaration form and the matters covered by the Declaration are in the last portion of this document,

(A). THE FOLLOWING MATTERS REQUIRE THE ENTITY TO SIGN AN AFFIDAVIT UNDER OATH;

STATE OF Florida

COUNTY OF  Miami-Dade

Before me the undersigned authorlty appeared Glaude Delorme {Print Name),

Who Is personally known to me or who has provided as

ldentification and who did take an cath and who stated:;
That he or she s the duly authorized representative of

Marlins Alrport Retall Operator, LLC

{Name of Entity)
501 Marlins Way, Miami, FL33125

(Address of Entily)

4 f6 -4 /790107 2/[5]4 /0
Federal Employment Identiflcation Number

{herelnafter referred to as the contracting “entity”), and that he or she is the entity's

Executive Vice President
(Sole Proprietor)(Partner)(President or Other Authorizad Officer)

That he or she has full authorlty to make this affldavit, and that the information glven herein and the
documents attached hereto are true and correct; and
| That he or she sa'ys as follows,
L OWNERSHIP DISCLOSURE AFFIDAVIT

Section 2-8.1(d) of the Code of Miami-Dade County requires the contracting entity to disclose under oath
the following information, :

[ ]Check this box if the entity Is a publicly-traded corporation which makes the entity exempt from the
requirement of disclosing the following Information,

[X ] Check this box and answer the following questions If the entity is not a publicly-traded corporation:
1
6



1. The full legal name and business address’ of the person or antity (Contractor) contracling or transacting
business with Miami-Dade Counly is:

Marlins Alrport Retafl Operator, LLC

501 Marlins Way

Miami, FL 33125

2, If the contract or business transaction Is with a Gorporation , provide the full legal name and husiness
address and title for each officer.

Jeffrey Lovia, 501 Marlins Way, Miami, FL 33125, Chalrman & CECG

David Samson, 501 Marlins Way, Miami, FL 33125, Presldent & Sceretary

Michel Busslere, 501 Marlins Way, Miami, FL 33125, Executive Vice President, CFQ, Treasurer & Asst. Secretary
Claude Delorme, 501 Marlins Way, Miami, FL 33125, Exacutlve Vice President

Susan falson, 501 Marlins Way, Mlaml, FL 33125, Senior Vice President

3, If the contract or business transaction is with a Corporation”, provide the full legal name and business
address for each director,

4, If the contract or business transaction is with a Corporation, provide the full legal name and business
address for each stockholder whe holds divectly or Indirectly five percent (6%) or more of the
corporation's stock and state the percentage.

5. If the contract or business transaction is with a Trust, provide the full legal name and address’ for each
trustee and each bensflclary. All such names and addresses are:

8. The full legal name and business addresses of any other individuals (other than subconiractors, material
men, suppllers, laborers, or lenders) who have, or will have, any Interest (legal, equitable, beneficial or
otherwise?in the contract or business fransaction with Miami-Dade County are:

WNilami Marling, LP, 501 Marling Way, Milaml, FL 33125 a5 Sole [Jember.

7. If a Corporate Joint Venture, list the hames and tifles of the Officers of the Corporate Members of the
Jolnt Venture:
(a) President: (b} President;
Vice-Pres: Vice-Pres:
Secretary: Secretary:
Treasurer; Treasurer:
5 _



10.
11

[

.

]

If a Non-Gorporate Parthership or Joint Venture, list the names of the Principals of the Non-Corporate
Partnership or Joint Venture:

State whether the person or entity {Contractor) 'c.:ontracténg or fransacting business with Miami-Dade
County has a collective bargaining agreement with its employees (Yes/No):

Ne
Attach a list of the health care benefits to be pald to employees performing work under this Contract.

Altach a list reflecting the current breakdown of the Contractor's work force and ownership as to race,
national origln, and gender.

(ADD EXTRA SHEETS [F NEEDED)

Post Offlce Box addresses nof acceptable,
If a Joint Venture, list this information for each member of the Joint Venture

EMPLOYMENT DRUG-FREE WORKPLACE CERTIFICATION (Section 2-8.1.2 of the Miami-Dade
County Code)

All persons and entities that contract with Miami-Dade County are required to certify that they will
maintain a drug-free workplace and such persons and sniities ars required to provide notice to
employees and to impose sanctions for drug violations oceurring in the workplace.

In compliance with Ordinance No, 82-15 of the Code of Miami-Dade Gounty, the above named fim is
providing a drug-free workplace, A written statement fo each employee shall inform the employee about:

1. Danger of drug abuse in the workpiace.

2. The firms’ policy of maintaining a drug-free environment at all workplaces,

3. Availabllity of drug counseling, rehabilitation and employee assistance programs.
4, Penaitias that may be imposed upon employees for drug abuse violations,

The firm shall also require an employee to sigh a statement, as a condition of employment that the
employee will abide by the terms of the drug-free workplace policy and notify to employer of any criminal
drug conviction occurring no later than five (5) days after receiving notice of such conviction and impose
appropriate personnsi actlon against the employee up fo and including termination. Firms may also
comply with the County's Drug Free Workplace Certification where & person or entity is required o have a
drug-free workplace policy by another local, state or federal agency, or maintains such of its own accord
and such policy meets the intent of this ordinance,

Check this box if, pursuant fo Section 2-8.1.2(e) of the Code of Miami-Dade County, the entity has
read the aforementioned requirements and the entity has received from the County's Procurement
Management Division Direcfor a waiver of the requirements of Section 2-8,1.2,

ARREARAGE AFFIDAVIT (Section 2-8.1 of the Code)

The entity verifies that the entity submitting this affidavit is current in #is obligations o the County and Is not
otherwise ih default of any County contract. {n addition, the entity verifies that the  entity submitting this
affidavit is not In arrears under any Individual contract with the County In excess of $25,000 and which
arrearage has been delinquent for greater than 180 days, or if such amrearage exists, the County has
agreed in writing fo a repayment schedule,



Iv. CODE OF BUSINESS ETHICS AFFIDAVIT

The contracting entity has adopted a Business Code of Ethics that complles with the requirements of
Section 1 of Ordinance No. 01-88, codified as Section 2-8.1(l} of the Code of Miami-Dade County.

The above named entity hereby affirms its understanding that its fallure comply with its Code of Business
Ethics shall render any contract between it and the County voidable, and subject it to debarment from future
Gounty work pursuant to Section 10-38(h)(2) of the Code of Miami-Dade County. The Inspector General
shall be authorized to investigate any alleged violation by a contractor of Its Code of Business Ethics,
Nothing contained herein shall be construed to limit the powers and duties of the Inspector General as
stated in other sections of the Code of Miami-Dade Gounty.

This single execution shail have the same force and effect as If each of the above four affidavits had been
individually executed.

Marlins Airport Retail Operator, LLC
Full name of entify

By: Q 6\) VL“ Executive Vice President \3 w2 )4 L

Signature of Representative Title Date

Claude Delorme
Print Name of Representative

STATE OF: Florida

- COUNTY OF: Miami-Dade

SUBSCRIBED AND SWORN TO (or affirmed) before me this 2£  day of ) D:/kkfcl/? 20/

by Claude Deforme ; of Marlins Airport Retail Operator, LLC ,» who is personally
{Authorized Representative) : C iy

known fo me or has produced as and who did take an
oath. L {Type of identification)

(Notary Commission Numher)

(Signature of Notary) {Notary Commission Number)

Notary Public — State of f{'ﬁ’)gfbf/}

{State}

byiiiltoning il 1) - LEE il
M TEResiTAD, canon
§i2ef ':*'E MY COMMESSION § B2 221743
(2R EXPIRES: Saplombor (). 4076 -

i1 BT Bondsd T Moty Prbllo Undenvrifors




(B).

THE FOLLOWING MATTERS REQUIRE THE ENTITY TO MAKE A DECLARATION OR STATEMENT AS

TO THE MATTER COVERED BY THIS DECLARATION FORM:

1. FAMILY LEAVE PLAN DECLARATION (County Code Chap. 11A, Art V)

The entity hereby acknowledges the provisions of Section 11A-29 of the Miami-Dade County Code that
requires each entity having more than fifty (50) employees working in Miami-Dade County to comply with
the Famlly Leave ordinance set forth in Section 11A-29, and that Section 11A-29 provides that an
employee who has worked for the above firm at least one year shall be entitled to 80 days family leave
during any 24 month period for medical reasons, for the birth or adoption of a child, or for the care of a
child, spouse or other close relative who has a serious health condition without risk of termination of
employment or employer retaliation, among other things provided in such section. In addition, the entity
declares that, if less than 50 are employed in Miami-Dade County by the entity at the time of execution of
this Declaration, the entity will comply with the provisions of Section 11A-29 when it employs 50 or more
employees in Mlami-Dade County. .

2, DISABILITY AND NONDISCRIMINATION DECLARATION

The entity is in compliance with, and agrees fo continue to comply with, and assures that any
subcontractor, or third party contractor under an agreement to which this Declaration applies, complies
with, all applicable requirements of the laws listed helow including, but not Imited to, those provisions
pettaining to employment, providing programs and services, transportafion, communications, access fo
facilities, renovations, and new construction:

The Americans with Disabifities Act of 1990 (ADA), Pub.L. 101-336, 104 Stat 327, 42 U.S.C.

12101-12213 and 47 U.S.C. Sections 225 and 611 including Title |, Employment; Title 1], Public
Services; Tifle Ill, Public Accommodations and Services Operated by Private Entities; Tifle 1V,
Telecommunications; and Title V, Miscellaneous Provisions, The Rehabillitation Act of 1973, 28

L.S.C. Section 794; The Federal Transit Act, as amended, 42 11.S.C, Section 1612; The Fair

Housing Aet, as amended, 42 U.8.C. Section 3601-3631

3. CRIMINAL RECORD AFFIDAVIT (Section 2-8.6 of the Code)

The entity affirms its awareness of Section 2-8.6 of the Code of Miami-Dade County that requires the
entity to disclose whether, during the past ten years, the entity or any officer, director or executive thereof
has been convicted of a felony, and that such disclosure must be made at the time of bid or proposal
submission, Any such appilcable disciosure Is aftached to this Affidavit and Declaration form.

4. DECLARATION AS TO PUBLIC ENTITY CRIMES {Florida Statutes, § 287.133(3)(a)

The entity is aware of the provisions of Sectlon 287,133 of the Florlda Statutes that prohibits the entity
from transacting business with the Caunty if the entity or any affiliate, as defined In the statute, has bsen
placed on the convicted vendor fist following a conviction for & public entity crime.

As to Sectlon 287.133, the entlty understands that:

A. A "public entity crime" as defined in Paragraph 287.133(1) {q), Florida Statutes, means a violation of
any state or federal law by a person with respect to and directly related {o the fransaction of business
with any public entity or with an agency or political subdivision of any other state or with the United
States, including, but not limited to, any bid or contract for goods or services to be provided to any
public entity or an agency or political subdivision of any other state or of the United States and
involving antitrust, fraud, theft, bribery, coflusion, racketeering, conspiracy, or material
misrepresentation,

B. "Convicted" or "conviction" as defined in Paragraph 287.133 (1)(b), Florida Statutes, means a finding
of gulit or a convictlon of a public entity crime, with or without an adjudication of guilt, in any federal or
5
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state trial court of record relating to charges brought by indictment or Information after July 1, 1989,
as a resuit of a jury verdict, non-jury trial, or entry of a plea of gulilty or nolo contender;

C. An "afflllate” as defined In Paragraph 287.133(1) {a), Elorida Statutes, means:
1. A predecessor or successor of a person convicted of a public entity crime; or

2. An entity under the control of any natural person who is active in the management of the entity
and who has been convicted of a public entity crime. The term "affiliate” includes those officers,
directors, executives, parthers, shareholders, employees, members, and agents who are active in
the management of an affillate. The ownership by cne person of shares constituting a contfrolling
interest in another person, or a pooling of equipment or income among persons when not for fair
market value under an arm's length agreement, shall be a prima facle case that one person
confrols anocther person. A person who knowingly enters into a joint venture with a person who
has been convicted of a public entlty crime In Florida during the preceding 36 months shall be
consldered an affiliate.

D. A "person” as deflned in Paragraph 287.133(1) (o), Elorida Statufes, means any natural person or
entity organized under the laws of any state or of the United States with the legal power fo enter into
a binding contract and which bids or applies to bid on contracts for the provision of goods or services
let by a public entity, or which otherwise transacts or applies to transact business with a public entity.
The term "person” includes those officers, directors, executives, partners, shareholders, employees,
members and agents who are active in management of an enlity.

5. DECLARATION OF OWNERSHIP INTEREST IN PROPERTY TO BE LEASED,

If this Affidavit and Declaration Form applies to property owned by the County fo be leased to the
entity, the entity declares its awareness of the obligation to identify the extent of the entify's
ownershlp interast—if any—in the property to be leased to the entity. Any such ownership interest is
reflected in a document attached to this Affidavit and Declaration Form.

6. AFFIRMATIVE ACTION PLAN/PROCUREMENT POLICY

[ ] The entity has a current Affirmative Action Plan and/or Procurement Policy as required by Section 2~
8.1.5 of the Code, processed and approved for filing with Miami-Dade County Office of Capital
Improvements  under  File  No, and the expiration dale
,or

[ 1The contracting entity has a Board of Directors which Is representative of the population make-up of
the nation and hereby claims exemption in accordance with the raquirements of Section 2-8.1.5 of the
Code, Sald contracting entity has a current Board of Directors Disclosure form as required by Section 2-
8.1.5, processed and approved for filing with Miami-Dage County Office of Capital improvements under
Flie No. and the explration date of Lor

[ X ] The requirements of Sectlon 2-8.1.5 are not applicable to the entity because the enlity has
annual gross revenues less than or equal to $6 million.

{ 1 The contracting entity is a foreign air carrler as defined under federal law and has been granted an
exemption under U.S. Department of Transportation Docket No. o engage in alr canier
service within the United States.

Marlins Airport Retail Operator, LLC
Full name of Entity

9

Signature of Entity Representative

Claude Delorme
Printed Name of Entity Representative

6
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NON-EXCLUSIVE LEASE AND CONCESSION
AGREEMENT
BY AND BETWEEN
MIAMI-DADE COUNTY, FLORIDA

AND

MARIINS ATRPORT RETAIL OPERATOR, LLC
CONCESSIONAIRE
FOR THE NORTH TERMINAL CONCESSIONS PROGRAM
| AT

MIAMI INTERNATIONAL AIRPORT

12



Marlins Airport Retail Operator, LLC Concession Agreement
North Terminal Concessions Program

TABLE OF CONTENTS

Definitions

Article 1 - Term, Extension and Location

1.01 Term

1.02 Extension

1.03 Location

1.04 Support Space

1.05 Storage Space

1.06 Common Warehouse System — NOT USED
1.07 Addition, Deletion and Modification of Location
. 1.08 Non-exclusivity

1.09 Condition of the Location

1.10 Capital Improvement Program

Article 2 — Use of Location

2.01 Location

202 Use of Location

2.03 Concessionaite Services and Sales Rights
2.04 New Coneepts — NOT USED

2.05 Scope of Services

2.06 Annual Plan Submission

2.07 Prohibited Activities

Ariicle 3 — Rentals, Payments and Reports

3,01 Minimum Annual Guarantee — NOT USED

3,02 No Negotiations or Administeative Modifications
3.03 Recalculation of the Minimum Annual Guarantee — NOT USED
3.04 Percentage Fee to the Department

3.05 Concession Category Percentage Fee

3.06 Annual Rental

3.07 Annnal Rental Rate Adjustment

3.08 Common Warehouse Logistics Fee

3.09 Concession Marketing Fee

3.10 MAG Performance Bond - NOT USED

3,11 Taxes

3.12 Reports of Gross Revenues

3.13 Other Reports

3.14 Late Payment

3.15 Dishonored Check or Draft

3.16 Address for Payments

3.17 Revenue Control Procedures

3.18 Annual Audit

13
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Marlins Aliport Retail Operator, LLC Concession Agt eement
North Texrminal Concessions Program

3.19 Right to Audit/Inspect
3.20 Records and Reponts
3.21 Additional Fees Due
3.22 Utilities

3.23 Liquidated Damages
3.24 Payment Seourity

Article 4 — Improvement to the Location
4,01 Improvements to Location

4.02 Design of Improvements

4.03 Refurbishment of Location

4,04 Certain Construction Contract Terms
4.05 Improvements Free and Clear

4,06 Other Requitements

4,07 Review of Construction

4.08 Cost Documentation

4,09 Amortization Schedule

4.10 Construction Permit Fee

4,11 Construction Services

Axticle 5 — Standards of Operation
- 5.01 Standards of Operation
5.02 Market Basket Pricing Policy
5.03 Prohibited Usage of Trans-Fats — NOT USED

Article 6 — Obligations of the Department
6.01 Department Services

Article 7 — Furniture, Fixtures, and Equipment
7.01 Furniture, Fixtures, and Equipment

7.02 Americans with Disabilities Act Requirements
7.03 Disposal of Farniture, Fixtures, and Equipment

Article 8 — Maintenance

8.01 Cleaning

8.02 Removal of Trash

8.03 Maintenance and Repair

8.04 Failure to Maintain

8.05 Environmental Recycling

8,06 Fire Protection and Safety Equipment

Article 9 — Assignment and Ownership
9.01 No Assignment
0.02 Ownership of the Concessionaire
9,03 Change of Control

9.04 Holdover

ii
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30
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Marlins Aivport Retail Operator, LLC Concession Agreement

North Terminal Concessions Progrant

Article 10 — Indemnification
10,01 Indemnification Required of Concessionaire
10.02 Indemnification Required of County

Avrticle 11 -~ Insurance

11.01 Tnsurance Required of Concessionaire

11.02 Certificate of Continuity

11.03 Insurance Company Rating Requitrements

11.04 Concessionaire Liable

11.05 Cancellation of Insurance or Bonds

11.06 Right to Examine

11.07 Personal Property

11,08 Survival of Provision

11.09 Insurance Requited of Sub-Tenants - NOT USED
11.10 Indemnification, Construction Bonds and Insurance Required

Axrticle 12 — Default and Termination by County
12,01 Events of Default

12.02 Payment Default

12.03 Other Defaults

12,04 Habitual Default

12.05 Notice of Default and Opportunity to Cure
12.06 Unamortized Investment Hxtinguished
12,07 Termination for Abandonment

12,08 Termination for Cause

12.09 Ternnnation for Convenience

12.10 Adequate Assurances

12,11 Actions at Termination

Artiele 13 — Claims and Terminatior by Concessionaire
13.01 Administrative Claim Procedures
13.02 Termination

31
31
31

32
32
33
33
33
33
33
33
34
34
34

37
37
38
38
39
39
39
39
40
40
40
40

41
4]
41

Article 14 — Airport Concession Disadvantaged Business Enferprises ~ Not Used 42

Article 15 — Rules, Regulations and Permits
15,01 Rules and Regulations

15,02 Violations of Rules and Regulations

15,03 Permits and Licenses

Article 16 — Governing Law

16.01 Governing Law; Venue

16,02 Notice of Commencement of Civil Action
16.03 Labor Peace Requitement

1if
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42
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Lease and Concession Agreement
North Tenninal Concessions Propram

DEFINITIONS

The following words and expressions vsed in this Agreement shall be construed as follows, except
when it is clear from the context that another meaning is intended.

The term “Agreement” shall mean this Lease and Concession Agreement including all exhibits
and attachments thereto and a part thereof entered into by the County and the Concessionaire.

The term “Airport” shall mean Miami International Airport.

The term “Approved Improvements” are the improvements to a Location which has been
approved by the Department which may mclude the design, engineering, construction, equipment,
furniture, fixtures, and flooring and signage. '

The term “AS IS” shall mean that the Successful Proposer will receive a Location that isnotin a
“prepared shell” (vanilla box) condition. Assumption of an AS IS space may include a demolition
phase in the project.

The term “Aviation Dirvector” or “Director” shall mean the Director of the Miami-Dade
Aviation Department or his or her designee.

The term “Base Building Worl®” shall mean the sub-flooring, ceiling stracture, demising walls,
utilities infrastructure and other base building improvements, structures and fixtures which the
County installs or causes to be installed in the terminal building,

The term “Beneficial Occupancy” shall mean the date when a Certificate of Occupancy or
Temporary Certificate of Occupancy has been received for the Location,

The term “Board” shall mean Board of County Comuiissioners of Miami-Dade County.

The term “Capital Improvement Program” or “CIP” shall mean the Airport’s construction
program that will involve the refurbishment of terminal interiors, aitline relocation, changes in
access to the terminal and concourses, construction of new concession Location, and other
improvements throughout the Afrport,

The term “Code” shall mean the Code of Miami-Dade County, Florida.

The {erm “Common Logistics Fee” shall mean an amount fo be invoiced as a separate line item
and collected from the Concessionaire for the purpose of reimbursing, without profit or
administrative markup, a County imposed or approved logistics program which the
Concessionaite may be reimbursed for actual ouf-of-pocket expenses incurred excluding any
adminisivative overhead 'in ovder to lease off-Airport properties for storage or operate on the
Adrport and operating a common logistical support service as may be necessaty for the efficient
operation of the Retail Program.,

The term “Common Logistics Program?” shall mean a program to offer Jogistics support either
on or off Airport which may include leasing of Airport property for storage; delivery services or
cquipment necessary to the operation of a common logistics system.

i Concessior m'lj: Agreement
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The term “Concessionaire” shall mean the person, firm, or entity that enters into this Lease and
Concession Agreement,

The term “Consumer Price Index” or “CPI” shall mean that index published by the United
States Depattment of Labor, Bureau of Labor Statistics known as the Consumer Price Index for all
urban consumers (“CPI-U) in the South Region Average: All ifems. :

The term “County” shall mean Miami-Dade County, a political subdivision of the State of
Florida.

The term “Days”, shall mean calendar days, unless specifically stated as other.
The term “Department” or “MDAD?” shall mean the Miami-Dade Aviation Department.

The term *Director” shall mean the Director of the Miami-Dade Aviation Depariment or the
Director’s designee,

The term “Gross Revenues”, as used in this Agreement, shall mean all percentage fees, if any,
paid or payeble by the Concessionaire and any consideration of determinable value paid or
payable to the Concessionaire by any third party (for example, retail display allowances and other
promotional incentives) arising out of the Location. However, the term Gross Revenues shall not
include: (i) any refund given to the customer because of a customer satisfaction issue which must
be documented and auditable, (ii) promotional discount and coupon offers issued to customers as a
result of a Department approved marketing plan, or (iif) any sales tax paid or payable by the
Cancessionaire or any third party atising out of the Location. The tetmn “Gross Receipts” shall
mean Gross Revenues received by Concessionaire as a result of opetations within the Location.

The term “Labor Peace Apreement” shall refer to the agreement entered in to between the
Congessionaire and labor organization(s) pursuant to Sub-Article 16.03 of this Lease and
Concession Agreement.

The term “Lease Fffective Date” shall mean the tenth (10th) business day after the date of
execution by the Mayor and attested by the Cletk of the Board of this Lease and Concession
Agreement,

The term “Location” shall mean the concession Location as depicted on Exhibit A, “Location”,

The term “Location Commencement Date” shall mean for each Location, the date of Beneficial
Occupancy or 120 Days after the Turnover Date (180 days for food & beverage).

The term “Non-exclusivity” shall mean as ascribed in Sub-Axticle 1,08 of this Agreement.

The term “Market Basket” shall mean that MIA concession store prices shall not exceed by more
than 10% stated market basket of a selection of three (3) Greater Miami Area Locations where
visttors may purchase similar product categories including stadiums and avenas.

The term “North Terminal” shall mean the area of the terminal building and concourses, within
the north part of the MIA terminal area, landside or afrside, which was known as Concourses A-D.
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The term “Percentage Fee To The Department” shall mean the Concessionaire shall pay the
Department the total percentage fee of Gross Revenues or the Monthly Rent, whichever is greater,
The monthly percentage fee shall be due on the tenth (1 ot Day of the month following the month
during which the monthly Gross Revenues were received or accrued. Percentage fees are non-
taxable,

The term “Refurbishment of Location” shall mean the refurbishment and expenditure by the
Concessionaire of not less than fifty dollars per square foot ($50 psf) for Approved I'mprovements
to begin no earlier than the fifth (3*) Term year of the Agreement and be completed no later than
the last day of the fifth (5™) Term year of this Agreement.

The term “Retail Concessions Design Guidelines” shall mean MIA’s distinct design guide}ines-
in the Notth Terminal “Marketplace” Retail Design Guidelines as set forth in Exhibit E,

The term “Shell Condition” shall mean smooth concrete floors, demising studs and walls, and the
utility services listed below (conduits, lines, pipes, efc.) stubbed fo the Jease lines of the Location
or area immediately adjacent theroto for electric, telephone and data communications, heating
ventilating and air conditioning systems including ducts (“"HVAC”), fire alarm system and fire
sprinkler system, '

The term “State” shall mean the State of Florida.

The term “TSA” shall mean the United States Transportation Security Administration, and any
successor agengy, office or department thereto,

The term “T'erm” shall mean as ascribed to in Article 1,01,

The word “Ferminal” shall mean the area of the MIA consisting of the terminal buildings and
concourses, within the North, Central and South Terminals, landside or airside and connecting
concession and public spaces, - ‘

The term “Turnover Date” shall mean the date approved by the Department for the
Congessionaire to commence construction of the Location.
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LEASE AND CONCESSION AGREEMENT
FOR A NON-EXCLUSIVE
CONCESIONAIRE
FOR NORTH TERMINAL CONCESSION PROGRAM

AT _
MIAMT INTERNATIONAL AIRPORT

THIS LEASE AND CONCESSION AGREEMENT is made and entered into as of this

day of , 2014, by and between MIAMI-DADE COUNTY, FLORIDA
(“County™), a political subdivision of the State of Florida, and MARLINS AIRPORT RETAIL
OPERATOR, LLC (“Concessionaire”), a Limited Liability Company authorized to do business
in the State of Florida. _

_ WHEREAS, the County is the owner of and operates Miami International Airport through
the County’s Miami-Dade Aviation Department (the “Depariment”); and

WHEREAS, the Department desires to create a retail concessions program in conjunction
with the development program for the North Texminal; and

WHEREAS, the retail concessions program is designed to provide a locally, nationally,
and internationally recognized themed tenant base; and

WHEREAS, the retail concessions program will enhance the accommodations and
conveniences of aitline passengers and Airport patrons, and project a positive image of the
Airport, Department, and the County to visitors, as further described herein; and

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the
parties agree as follows: o :

ARTICLE 1 - TERM, EXTENSTON AND LOCATION

1.61 TERM: The Department hereby leases to the Concessionaire the Location, as specified in
Exhibit A, commencing upon the Lease Effective Date of this Agreement; and shall expire
at 11:59 o’clock P.M. at the end of the eighth (8th) year unless extended or soonetr
terminated, In no event shall this Agreement afford Concessionaite or any other party any
right to use or occupy the Location {or any part thereof) after the expiration, or termination
of this Agreement. The Lease Agreement may be terminated by the Concessionaire upon
sixty (60} days advance written notice to the County after Year one (1) and Year four (4)
of the Lease Agreement,

1.02 EXTENSION: At the sole discretion of the County, the initial eight (8) year Term may be
extended for a maximun: of one (1), two (2) year term provided the extension is mutually
agreed 1o by the County and the Concessionaire in writing.

In the event the County elects to extend the Agreement, the Concessionaire shall be
notified, in writing, no less than one hundred twenty (120) Days prior to the expiration of

Conccss'o?airc Agresment
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1.03

1.04

1.05

1.06
1.67

the Term, The Concessionaire may elect not to agree to the extension, and, if so, must
notify the Department thirty (30) Days after receipt of written notification by the
Department to extend the Agreement. In the event the Department does not give such
notice, the Agreement shall expire accordingly.

In the event the Concessionaire is in default, pursuant to Axticle 12 “Default and
Termination by County” of the Lease and Concession Apgreement beyond applicable
grace and cure periods, the County shall not exercise its rights fo extend the Agreement,

LOCATION: The Department hereby provides to the Concessionaire the Location as
depicted in Exhibit A, Location.

SUPPORT SPACE: In addition to the Location provided to the Concessionaire in Sub-
Article 1,03 “Location”, the Department may provide administrative and support space,
if available, to the Concessionaire.

The Concessionaire, if it chooses to use such administrative and support space, shall pay
monthly rental payments for the Concessionaire’s adminisirative and storage space at the
rate applicable for terminal rental payments and annual adjustments as provided for in
Sub-Article 3.06 “Annual Rent”,

STORAGE SPACKE: The Department may make available to the Concessionaire storage
space outside of the Location, if available,

COMMON WAREHOUSE SYSTEM: - NOT USED
ADDITION, DELETION AND MODIFICATION OF LOCATION:

A. ADDITION OF LOCATION: If at any time after the Lease Effective Date, the
Department, at its sole discretion, identifies any additional Location for concession.
development comparable to the concept categories in this Agreement, the Department
may, but is not required to, offer such additional Location fo the Concessionaire upon
written notification. The Concessionaire will have thirty (30) Days to submit a written
response accepling or rejecting the additional Location, Acceptance of any
additional Location will require the Department and the Concessionaire to mutually
agree upon an applicable retail category as described in Exhibit A at the applicable
category petcentage fee, Sub-Article 3.05, *Concessions Cafegory Percentage
Fee”, prior to final approval,

B. ADDITION OF TEMPORARY LOCATION: the Department reserves the right to
require the Concessionaire to provide, and cause to be operated, temporary Location.,
Any rents for this Location are subject to the terms of this Agreement. All such
concepts, plans, fixtures, equipment and merchandising are subject to review and
approval by the Department and, to the extent necessary, other County agencies,

C. DELETION OR MODIFICATION OF LOCATION: The Department reserves
the right, at its sole discretion, to delete or modify the Location, or any administrative
support and storage spaces due to Airport development/construction, operational

Concessiongire Agreetnent
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necessity, and security or safety considerations. In the event of such deletion or
modification the Concessionaire shall be given no less than: (i) thirty (30) Days
written notice, for such deletion or modification due to opetational necessity, and
security or safety considerations; and (ii) sixty (60) Days written notice, for such
deletion or modification due to development/construction.

The Department shall not be held liable to the Concessionaive (except for
reimbursement of the wunamortized costs, pursuant to Sub-Article 4.09,
“Amortization Schednle”), for any inconvenience or loss of business as a result of
the deletion or modification of any Location or other space pursuant to this Sub-
Article. In the event that the Department provides alternate Location the
Concessionaire agrees to pay the Department the total percentage fee of Gross
Revenues or the Monthly Rent, whichever is greater, derived from such Location
pursuant to Sub-Article 3.04 “Percentage Fee to the Department”.

D, ADMINISTRATIVE REVISIONS: This Agreement shall be administratively
revised to reflect any additions, deletions or modifications to the Location pursuant to
the provisions herein as mutually ageeed upon by the parties in writing, Such revision
will include revised exhibits and appropriate changes to the Location(s) in Sub-
Articles 1.03 “Location”, 1.04 “Support Space”, and 1,05 “Storage Space” and
total payments due the Department in accordance with Article 3, “Rentals,
Payments and Reports” and Article 2, “Use of Location”,

108 NON-EXCLUSIVITY: This Agreement is nonexclusive in character and in no way
prevents the Departinent from entering into an agreement with any other parties for the
sale or offering of competitive services, products or items by other Concessionaires and/or
others in other Location at the Airport during the Term and any Extension of this
Apgreement,

1.09 CONDITION OF THE LOCATION: CONCESSIONAIRE SPECIFICALLY
ACKNOWLEDGES AND AGREES THAT THE DEPARTMENT IS LEASING THE
LOCATION TO THE CONCESSIONAIRE ON AN “AS IS” BASIS AND THAT THE
CONCESSIONAIRE IS NOT RELYING ON ANY REPRESENTATIONS OR
WARRANTIES OF ANY KIND WHATSOEVER, EXPRIISS OR IMPLIED, FROM THE
DEPARTMENT OR ITS AGENTS, AS TO ANY MATTERS CONCERNING THIS
LOCATION including: (i) the quality, nature, adequacy and physical condition and aspects of the
Location, including utility systems; (ii) the existence, quality, nature, adequacy and physical
condition of utilities serving the Location; (iii} the development potential of the Location, the use
of the Location, and the habitability, merchantability, or fitness, suitability, value or adequacy of
the Location for any particular purpose; (iv) the zoning or other legal status of the Location or any
other public or private restrictions on use of the Location; (v) the compliance of the Location or its
operation with any applicable laws, regulations, statutes, ordinances, codes, covenants, conditions,
and restrictions of any governmental or quasi-governmental entity or of any other person or entity;
(vi) the presence of hazardous materials or industrial wastes on, under or about the Location; (vii)
the quality of any labor and materials used in any improvements on the Location; (viii) the
condition of title to the Location; and (ix) the agreements affecting the Location, including any
- statements relating to the potential success, or profitability of such Proposal. Concessionaire
represents and warrants that it has made an independent investigation of all aspects contemplated
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by this Agreement. Except as specifically provided in this Agreement, the Concessionaite has
satisfied itself as to such suitability, and other pertinent matters by the Concessionaire’s own
inquiries, and tests info all matters relevant in determining whether to enter into this Agreement.
The Concessionaire accepts the Location in its existing condition, and hereby expressly agrees that
if any remediation or restoration is required, in order to conform the Location to the requirements
of applicable law, the Concesslonaire assunes sole responsibility for any such work, '
Without limiting the preceding, the Concessionaire is additionally advised the passenger traffic,
terminal utilization, and airline Location at Miami International Airport may change over the
conrse of this Agreement. The County shall not be liable for any decrease in profitability or
increase in costs to Concessionaire on account of same, nor shall such causes relisve
Concessionaire of its obligations under this Agreement.

110  CAPITAL IMPROVEMENT PROGRAM: The Capital Improvement Program. (CIP) is
currently underway and will involve the refurbishment of terminal interiors, airline
relocation, changes in access to the terminal and concourses, construction of new
coneession Location, and other improvements that may affect concession operations in the
terminal building and on the concourses and access at the curbside or on the airfield. The
CIP may affect the operation of the Location, and THE DEPARTMENT NEITHER
MAKES NOR IMPLIES ANY WARRANTIES AS TO THE EFFECT OF SUCH
CAPITAL IMPROVEMENT PROGRAM ON SAID OPERATIONS DURING THE
TERM AND ANY EXTENSION OF THIS AGREEMENT,

ARTICLE 2 - USE OF LOCATION

2.01 LOCATION: The Location as referenced in Exhibit A, “Location” shall be used solely
for its assigned and approved concept. Failure to maintain the concept category pursuant to
Article 2 “Use of Loeation” may result in Damages as indicated in Sub-Article 3.23
“Liquidated Damages”. '

2.02 USE OF LOCATION: The Concessionaire shall develop, market, and manage the retail
sale of specialty licensed Miami Marling, team sports and novelty apparel, jewelry,
equipment and memorabilia; general baseball related merchandise and apparel; jerseys and
other novelty apparel with baseball player names and jersey numbers; Miami Marlins
bageball and other related event tickets; Marlins Patk event and other related tickets,
athletic shoes, electronics; Marling Park event and - other gporting related events
merchandise; and sports performance and energy drinks, water and bars; and to operate and
maintain the Location, depicted in Exhibit A, “Location®, for the purpose of establishing
high quality, state of the art sports apparel retail concession as approved by the
Department.

2,03 CONCESSIONAIRE. SERVICES AND SALES RIGHTS: The Concessionaire shall
not allow any services or the sale of any item or product not specifically covered by the
category approved in this Agreement. Any such sales by the Concessionaire of services,
products, o items not specifically approved herein or in a separate approval, in writing by
the Department, may constitute a violation, In the event of such violation, the
Concessionaire shall discontinue the sale or service of the unapproved product
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2.04

2.05

immediately, upon written notice from the Department. Failure by Concessionaire to
discontinue such sales within 24 hours shall subject the Concessionaire to Damages
pursuant to Sub-Axticle 3.23 “Liquidated Damages”. Upon the assessment of thirly (30)
Days of Damages against a Concessionaire for violation committed by such
Corncessionaire or, a notice of default will be tendered,

NEW CONCEPTS: NOT USED

SCOPE OF SERVICES: The Concessionaire hereby agrees that it will finance, develop,
design and construct, manage, operate and maintain the Location depicted in Exhibit A,
“Location”, which has been awarded to the Concessionaire, for the putpose of establishing
high quality, state of the art retail concession as approved by the Department, Its
responsibilities are further defined but not limited fo the following:

A, Financing:

1. Be capdble of financing the design, construction and build out of the Location
depicted on Exhibit A, “Lacation” which has been awarded to the Concessionaite.

2. Develop a financial plan indicating the source of funding for capital investment and
continmed maintenance and operation of the Location,

B. Developing:

1. Design a location and layout for each of the concept categories in coneert with the
appropriate Exhibit E, North Tetminal “Matketplace” Retail Concession Design
Quidelines.

2. Ensure that the proposed concession in part represents a sense of place of the
Miami-Dade area, and includes some local participation, The Concessionaire shall
specify how the design will convey or reflect the character of Mlaml—Dade County,
its residents, and/or Miami-International Aitport.

C. - Design and Construction Coordination:

Design and Construction Coordination requirements are detailed in Axticle 4
“Improvements fo the Location” in this Agreement, '

D. Managing

The Coneessionaire shall:

1. Design a concession program fulfilling the concept category and submit a
merchandising plan initially and for anmual review until expiration of the
Agreement identifying the product categories for each Location. The store layout
plan will be reviewed no less than annually and the store layout will be updated as
necessary throughout the Agreement,

fonaire A
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2.

3,

Manage the Location in a way that maximizes the highest and best use and financial
retirn to the Depariment aud Concessionaire.

Monitor and enforce compliance with the terms and conditions of the Lease and
Concession Agreement including but not limited to, use clauses, customer service,
insurance, pricing, capital expenditures, quality of merchandise, hours of operation,
detailed reporting of sales, payment of fees, rent, and signage.

Function as operations liaison between the Department, governmental agencies, and
others,

Maintain permanent records for each Location leased.

Maintain computerized records for the Location on a commercially available
property management software program acceptable to the Department. Programs
and all data collected should be available to the Department on-line (digital and
electronic). '

Develop, maintain and make available, if requested, all files for the Location to
include copies of licenses, permits, insurance certificates, and letters of credit.

Provide as requested by the Department, annual financial statements for the
Concessionaire demonstrating the financial viability of the Location and the
revenues needed to satisfy Concessionaire’s financial obligations under the tetms of
the Agreement, If the Location revenues are insufficient, Concessionaire shall
provide other evidence of its ability to fund its obligations under this Agreement.

E, Operating

The Concessionaire shall:

1.

Provide quality control audits and reports, including maintenance of the street
pricing requirements covering compliance with contract requirements
(comparable fo stadium pricing), cleanliness of the Location, timeliness of service,
quality of the product.

Glenerate monthly reports to the Department, including sales by unit, concept and
Location,

Develop annual revenue projections by month by its store by Location, concession
category, and by product category to be updated on a regular basis.

Generate and provide the Department monthly airport revenue reports, and such
other financial and management reports as are usual and customary in
sophisticated airport concession management programs. Prepare other reports and
analyses as may be requested periodically by the Department, including number of
trangactions per hous, average sales per transaction, and sales per product
category.

Provide on-site staff to perform daily functions as required by the Scope of
Services and the Standards of Operations identified in this Lease and Concession
Agreement, subject o acceptance by the Department.

Concessiopfiye Agreement
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6. Enpsure compliance with the Department and other governmental agency ID
Badging requirements,

7. Implement any new policies, and procedures, and operational directives as issued
from time to time by the Départment.

8. Ensure payment is submitled with the Monthly Report of Gross Revenues to the
Deparfment,

9. Respond to customer/passenger complaints on a timely basis. Enstwe customer
service program compliance. The Concessionaire will submit its customer service-
training program within thirty (30) days of the Lease Effective Date of the
Agreement, for the Departinent’s review and approval.

10. Coordinate and implement regular employee customer service training programs,
to include employees from the Concessionaire,

11, Pacticipate in an airport-wide customer service program implemented by the
Department,

F, Maintaining

The Concessionaire shall:

1, Maintain or cause to maintain the Location pursuant to Department standavds,
which may be pronmlgated from time to time.

2. Coordinate and maintain general oversight of deliveries of goods and products for
the concession operations from any designated on or off-Ailrport storage area.

3, ‘The Concessionaire shall take such corrective action as necessitated to maintain
Location in acceptable condition as required by the Depaltmcnt

G. ACDBE Plan: (ACDBE partieipation is voluutary, it not lequned for this
contract.)

1. Maximize ACDBE by meeting or exceeding the ACDBE goal under fthis Lease and
Concession Agreement.

2. Develop, implement, manage, and monitor a program to identify and include
Local/Small/ACDBE businesses in the concession programs,

3, Describe the extent and type of ACDBE subleasing in the Program.

4, Submit an ACDBE business opporfunities outreach program for concession
opportunities, subject to the Department’s approval,

2.06 ANNUAL PILLAN SUBMISSION: MDAD may require that the Concessionaire prepare a
marketing plan. If required, the marketing plan shall be submitted to the Department on or
before ninety (90) Days prior upeoming fiscal year for the Department (October 1 -
September 30). The Department shall have forty-five (45) Days after receipt of the
foregoing plan to approve or disapprove the same in its discretion, If MDAD disapproves
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2,47

3.0

3.02

the plan, the Concessionaire shall operate in substantial conformity with all such plans
approved by the Department as may be modified from time to time.

The Department reserves the right to request at any time any further submission of plans,

PROHIBITED ACTIVITIES: Without limiting any other provision herein,
Concessionaire shall not, without the prior written consent of the Department which may
be withheld in its sole and absolute discretion; (a) advertise or hold any distress, fire, or
bankruptey sales, (b) cause ot permit anything to be done, in or about the Location, or
bring or keep anything thercon which might (i) increase in any way the rate of fire
insurance on the MIA Terminal Building or any of its contents, (ii) create a nuisance or
annoyance or safety hazatd, or (iii) obstruet or interfere with the rights of others in the.
MIA Terminal Building; (c) commit or suffer to be commitied any waste upon the
Location; {(d) use, or allow the Location to be used, for any improper or unlawful purpose;
(e) do or permit to be done anything in any way tending to injure the reputation of the
Depattment, the County, the Board of County Commissioners, or the appearance of the
Airport; (f) construct any improvement on or attach any equipnient to the roof of the
Airport; or utilize or permit the utilization of the Location in any manner inconsistent with
any secutity regulation of the County, State, or Federal government, Except as requited to
permit Concessionaire to perform its maintenance and repair obligations under this
Agreement, Concessionaire shall not gain access to the roof of the MIA terminal building
without the consent of the Department, which may be withheld in the Department’s sole
and absclute discretion,

ARTICLE 3 — RENTALS, PAYMENTS AND REPORTS

MINIMUM ANNUAL GUARANTEE (MAG): NOT USED .

NO NEGOTIATIONS OR ADMINISTRATIVE MODIFICATIONS: The Concessionaire
understands and agrees, as a condition precedent to the County’s consideration of the
proposal, that the termg and conditions of Sub-Article 3.06 “Annual Rent”, and Sub-
Article 3.04 “Percentage Fee to the Department” are not subject to negotiation or
adjustment for any reason, including, but not necessarily limited to, airport construction,
airline relocation, airline bankrupteies, change in aitline service, and the like, except in the
event of an act of God or an cvent of force majeute as such term is defined in Sub-Article
21.10 “Force Majeure,” or due to the Capital Improvement Program as defined in Sub-
Article 1,10 “Capital Improvement Program.” Nor shall the County be liable for any
rechuction in sales or disruptions or delays caused in whole or in part by any of the
forepoing at any time during the Term and any Exfension of this Agreement. If the
Concessionaire’s Location is so damaged or if direct access to the Concessionaite’s
Location is so impaired as to significantly impact the Concessionaire’s operations for a
period in excess of seventy two (72) hours, the Department shall provide a proportionate
abatement of the monthly rent for of the Location rendered vnusable for that period of time
that the County is unable to make repairs required by Sub-Axticle 6.01 “Department
Services”,

11 Conc:cssiop}aire Agreement
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3.03

3.04

3.05

3.06

3,07

RECALCULATION OF THE MINIMUM ANNUAL GUARANTEE: NOT USED

PERCENTAGE FEE TQ THE DEPARTMENT; The Concessionaite shall pay the
Department the tofal percentage fee of Gross Revenues or the Monthly Rent, whichever
is greater, The monthly percentage fee shall be due on the tenth (10™) Day of the month
following the month during which the monthly Gross Revenues were received or accrued,
Percentage fees are non-taxable.

The monthly percentage fee payments to the Department shall commence upon the
Beneficial Occupancy for the Location,

Monthly percentage fee payments to the Department payable on any unreported Gross
Revenues, determined by the amual audit required pursuant to Sub-Article 3,18 “Annunal
Audit”, are considered as having been due on the tenth (10") day of the month following
the month during which the unreported Gross Revenues were received or acerued.

To the extent the Concessionaire and the Department mutually agree to change a concept
category for a particular Location, then the corresponding percentage fee, as listed per
category in Sub-Article 3,05, “Concessions Category Percentage Fee”, will be adjusted
accordingly.

CONCESSIONS CATEGORY PERCENTAGE FEE: The Concessionaite shall pay the
Department a Percentage Fee of eight pereent (§%) of Gross Revenues.

ANNUAL RENTAL: The Concessionaire shall be required to pay rent at the prevailing
Class VI Terminal rates for the lease of the Location in Exhibit A pertaining to
Commercial Areas, prorated and payable in equal monthly installments in U.S, funds, this
pro-rated amount referred to herein as “the Monthly Rent”, on the first day of each and
every month, in advance and without billing or demand, at the offices of the Department as
get forth in Article 3,16, “Address for Payments”.

The Concessionaire shall be requited to pay rent for the administrative and support space at
the prevailing Class VI Terminal rates which will be prorated and payable in equal monthly
installments in U.S. funds, on the first day of each and every month, in advance and
without billing or demand. Payments shall commence on the Beneficial Occupancy date.
The Terminal Class VI rental for Location in Exhibit A is $76.77 per square foot based on

rates in effect as of October 1, 2012,

ANNUAL RENTAL RATE ADJUSTMENT: On Qctober 1st of each year of the
Agreement, the rental rates, pursuant to Artiele 3.06, “Annual Rental” shall be subject to
recaleulation and adjustment in accordance with the policies and formulae approved by the
Board of County Commissioners, as may be amended from time to time. When such
adjusted rental rates are established, this Agreement shall be considered and deemed to
have been administratively amended to incorporate such adjusted rental rates, effective as
of such October 1st date, Payments for any retroactive vental adjustments shall be due
upon billing by the Department and payable within ten (10) Days of same.

12 ' Conees i&}:ira Agreen erit
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3.08

3.09

3.10

3,11

3.12

COMMON WAREHOUSE LOGISTICS FEE: In the event the Department initiates a
Common Logistics Program the actual costs incurred to rent any such off-Airport
properties for storage and the actval costs incurred in the operation of the common
logistical support service program (including the purchase or renting of any equipment

" needed to operate such program), as may be determined by the Deparfment and/or

Concessionaire from time to time, shall be included in the Common Logistics Fee, The
Department resetves the right to approve and review the basis of the actual costs and
allocation thereof should the Concessionsire elect to implement a common logistics
support service program, The Department also reserves the right to either itself impose or
require that the Concessionaite impose the Common Logistics Fee in a non-discriminatory
manner within store categories. In the event the County elects to implement such fee, the
Concessionaire shall be notified, in writing, no less than forty-five (45) Days priot to the
implementation of such fee, The Concessionaire may elect not to agree to the fee by opting
out of the Agrecment in its entirety, and, if so, must notify the Department thirty (30) Days
after receipt of written notification by the Department. In the event the Congessionaire
does not give such notice, the fee will be implemented accordingly.

CONCESSION MARKETING FEI: A concession matketing fee of one half (1/2) of
one percent (1%) of Gross Revenues will be assessed annually to be paid to the
Department monthly, beginning the month following the Location opening on the tenth
(10™) of each month to be used for marketing the concessions at the Ajtport,

MAG PERFORMANCE BOND: NOT USED

" TAXES: The Concessionaire shall be solely responsible for the payment of all applicable

taxes, levied upon the fees and other charges payable by the Concessionaire to the
Department hereunder, whether or not the same shall have been billed or collected by the
Department, together with any and all interest, Damages and charges levied thereon. The
Concessionaire hereby agrees to indemnify the County and Department and hold it
harmless from and against all claims by any taxing authority that the amounts, if any,
collected from the Concessionaite and remitted fo the taxing authority by the Department,
or the amounts, if any, paid directly by the Concessionaire to such taxing authority, were
less than the total amount of taxes due, and for any sums including interests and Damages
payable by the Department as a vesult thereof, except where County has specifically
indicated herein that certain items are non-taxable. In such case, County shail be
responsible for any taxes due on such items. The provisions of this paragraph shall survive
the expiration or earliet termination of this Agreement.

REPORTS OF GROSS REVENUES: On ot before the tenth (10™) Day following the
end of each month throughout the Tetm and any Extenslon of this Agreement, the
Concessionaire shall furnish to the Department, a Statement of Monthly Gross Revenues,
using Exhibit T “Monthly Report of Gross Revenues”. The report shall account for each
Location(s) under this Agreement, and provide information on the percentage fee due to
the Department pursuant to Sub-Articles 3.04 “Percentage Fee to the Department” and
3.05 “Concessions Category Percentage Fee.” The Concessionaire shall cettify as to the
accuracy of such Gross Revenues in such form as shall be preseribed by the Departmentt.

Concossiopairk Agreensont-
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3.13

3.14

3.15

3.16

The Department may modify from time fo time, the form of reporting upon not less than
thirty (30) Days wiitten notice to the Concessionaire. The statement must be signed by an
officer (if the Coneessionaire is a corporation), partner (if a partnership), or owner (if a sole
proprietorship) of the Concessionaire, and identify all Gross Revenues by Location
reported to the Concessionaire during such month, Failure to comply within ten (10) Days
following the due dafe of the report shall result in a late fee of fifty dollars ($50.00) per
Day, to a maximum of $750 a month, as provided in Sub-Article 3.23 “ Liquidated
Damages”,’

A monthly accounting of gross revenues shall be presented on an electronic database
format acceptable to the Department indicating:

i, A summary of monthiy gross revenues, compared to Budget with
variances in dollars and percentage.

i, A summary of year to date gross revenues, compared to Budget with variances in
dollars and percentage, listed by terminal.

OTHER REPORTS: The Concessionaire shall provide the Department with financial
data and operating statistics in a format and frequency specified by the Department, and the
Department shall provide no less than thirty (30) Days written notice of the format and
frequency required for said financial data and operating statistics.

LATE PAYMENT: In the event the Concessionaire fails fo make any payments as
yequired to be paid under the provisions of this Agreement within ten (10) business days of
the due date, delinquency charges established by the Board will be imposed, Such rate is
currently 1¥:% delinquency charge per month,

DISHONORED CHECK OR DRAFT: Iu the event the Concessionaire delivers a
dishonored check or draft to the Department in payment of any obligation atising under
this Agreement, the Concessionaire shall mcur and pay a service fee of Twenty-Five
Dollars ($25.00), if the face value of the dishonored check or draft is fifty dollars ($50.00)
or less, Thirty Dollars ($30.00) if the face value of the dishonored check or draft is more
than fifty dollars ($50.00) and less than three hundred dollars ($300.00), or Forty Dollars
($40.00), if the face value of the dishonored check is three hundred dollars ($300.00) or
more, or five percent (5%) of the face value of such dishonored check or draft, whichever
is greater, plus damages iniposed by law. Further, in such event, the Department may
require that future payments required pursuant to this Apgreement be made by cashier’s
checks or other means acceptable to the Department.

ADDRESS FOR PAYMENTS: The Concessionaive shall pay all monies payable and
identify the Lease and Concession Agreement for which payment is made, as required by
this Agreement, to the following;

In Person; Miami-Dade Aviation Department
Finance Division
4200 N.W. 36™ Street
Building 5A, Suite 300

14
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3.17

3.18

During normal business hours, 8:30 A M. to 5:00 P.M.,, Monday through Friday:

By Mail; Miami-Dade Aviation Department
Finance Division
P.O. Box 526624
Miami, FL. 33152-6624

By Express Mail: Miami-Dade Aviation Department
Finance Division
4200 N.W. 36" Street
Building 5A, Suite 300
Miami, Florida 33122
By Wire Transfer:  Tn accordance with Wire Transfer instructions provided by MDAD’s.
Finance Division, 305-876-7711.

By Credit Card: Miami-Dade Aviation Department
Finance Division- Cashier’s Office
305-876-0652

REVENUE CONTROL PROCEDURES: Notwithsianding anything to the confrary
contained herein, the Concessionaire shall comply with such revenue control procedures as
may be established from time to time by the Depariment. The Department shall provide
the Copeessionaire with at least thirty (30) Days prior written notice together with a copy
of such revenue control procedures prior to requiring the Concessionaire fo implement any
such revenue control procedures.

ANNUAT, AUDIT: Within one hundred twenty (120) Days of cach anniversary of the
Lease Effective Date of this Agreement and within one hundred twenty (120} Days
following expiration or earlier termination of this Agreement, the Concessionaire shall, at
its sole cost and expense, provide fo the Department on an annual basis, an audited report
of monthly Gross Revenues and percentage fees separately stating its Gross Revenues,
containing an opinion, ‘ptepated and attested to by an independent certified public
accounting firm, licensed in the State of Florida. The audited report, as detailed in Exhibit
G “Independent Audit Report”, shall include a schedule of monthiy Gross Revenues and
percentage fees paid to the Department under this Agreement, prepared in accordance with
Generally Accepted Auditing Standards, The report shall also be accompanicd by 2
management letter containing the findings discovered during the course of the examination,
recommendations to improve accounting procedures, revenue and internal controls, as well
ag significant matters under this Agreement, In addition, the andit shall also include as a
sepatate 1eport, a comprehensive compliance review of procedutes to determine whether
the books of accounts, records and reports wete kept in accordance with the terms of this
Agreement for the period of examination. Each audit and examination shall cover the
period of this Agreement. The last such report shall include the last day of operation,
There shall be no changes in the scope of the reports and letters required hereunder without
the specific prior written approval of the Department. If such schedules indicate that the
percentage fees for such period audited have been underpaid, the Concessionaire shall
submit payment therefore within forty-five (45) days after the completion of the reports to

: Concessionaire Agreement
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3.19

3.20

the Department as stated in Sub-Article 3.20 together with interest on any vmderpaid
peteentage fees at the rate set forth in Sub-Article 3.14.

RIGHT TO AUDIT/INSPECT: The Department and the auditors of the County shall
have the right, without limitation, at any time during normal working hours, to enter into
any Location on or off the Airport, which the Concessionaire may use as adminisirative,
maintenance and operational Location, in connection with its operations pursuant to this
Agreement, to; (1) verify, check and recotd data used in conuection with the aperation of
this Agreement; (2) inspect, review, verify and check all or any portien(s) of the
procedures of the Concessionaire for recording or compiling Gross Revenues information
and (3) audit, check, inspect and review all books of account, records, financial repotts,
financial statements, operating statements, invenfory records, aud state sales tax returns,
and work papers relating solely to Concessionaire’s operations at the Location and to the
opetation of this Agreement, and other pertinent information as may be mutually
determined to be needed or desirable by the Department and Concessionaire. Prior to
entering any Location located on the Adrport, the Department shall give advance notice to
the Concessionaire,

If it is established that the percentage fees have been underpaid to the Department, the
Concessionaire shall forthwith, pay the diffetence with interest thereon at the rate set forth
in Sub-Article 3.14 “Late Payment” fiom the date such amount or amounts should have
been paid.

Further, if such examination establishes that Concessionaire has underpaid percentage fees
for any period examined by three percent (3%) or more, then the entire expense of such
examination shall be borne by Concessionaire.

Tn the event of any conflict between any provisions of this Agreement and genelaliy
accepted accounting principles or generally accepted auditing standards, the provisions of
this Agreement shall control even where this Agreement references such principles or
standards. In particular, without limitation, the Concessionaire shall maintain all 1ecords
required under this Agreement to the full extent required hereunder, even if some or all of
such records would not be required under such general principals or standards.

RECORDS AND REPORTS: The Concessionaire shall, at all times during the Term of
this Agreement or any Extension hereof and in accordance with applicable law, maintain at
the Concessionaire’s principal corporate office located in the United States and make
available to the Department in Miami-Dade County, Florida; complete and accurate books
and records of all receipts and disbursements from its operations in the Location, in a form
congistent with good accounting practice, In addition, Concessionaire shall install or cause
to be installed for use at all times in the Lotation such devices and forms as are reasonably
necessary to record properly, accurately and completely all merchandise sales and services
from each Locatlon, The form of all such books of account records and reports shall be
subject to the approval of the Department and/or the auditors of the County (one or more of
the following: the designated external auditing firm or other certified public accounting
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3.21

3.22

firm selected by the Departinent, or the Audit and Management Services Department of the
County) prior to commencement of operations herennder,

The Concessionaire shall account for all revenues of any nature related fo transactions in
connection with this Agreement in a manner which segregates in detail those transactions
from other transactions of the Concessionaire and which supports the amounts reported to
the Department in the Concessionaire’s monthly schedules. At a minimum, the
Concessionaire’s accounting for such receipts shall include the following solely as it
relates to Concessionaire’s operations at the Location:

1. Concessionaire’s bank account statements;

2. A compiled report of transactions for the Location showing all Gross Revenues and all
exclusions from Gross Revenues by category, which report shall be subtotaled by day
and totaled by month, The monthly total shall correspond with the amounts reported to
the Department on the Concessionaire’s monthly “Revenue Reports”; and

3, Such other records, if Ay, which would notmally be examined by an independent
certified pubhc accountant in performing an examination of the Concessionaire’s Gross
Revenues in accordance with generally accepted auditing standards and the provisions
of this Agreement.

Such records may be in the form of (a) electronic media compatible with the computers
available to the Department, or (b) a computer run hard copy, The Department may
require other records necessary in its determination to enable the accurate audit of
Concesslonaire's Gross Revenues hereunder, Upon ten (10) business days written
notice from the Department, all such books and records, including the general ledger
and bank statements and all federal, state and local tax returns, shall be made available,
either at the Location, or at the Department’s option, at the offices of the Departiment,

for inspection by Department through its duly authorized representatives at any time
for up to three (3) years subsequent to final fermination of the period to be examined to
which such books and records telate {(and the Concessionaire shall not be obligated to
retaln such books and records subsequent to the termination of such three (3) year
period); provided, howevey, that any such mspection on the Location will be conducted
during reasonable business hours atd in such a manner and at such time as not to
interfere unduly with the conduet of the Concessionaire’s business.

ADDITIONAL FEES DUE: If the Department has paid any sum or has incurred any
obligation or expense for which the Concessionaire agreed to pay or reimburse the
Department, or if the Departiment is required or elects to pay any sum or incur any
obHgation or expense because of the failure, neglect or refusal of the Concessionaite to
perform or-fulfill any of the terms or conditions of this Agreement, then the same shall be
deermed due and subject to an additional administrative fee of twenty-five percent (25%) of
such payment, obligation, or expense,

UTILITIES: The cost of all utilities used or consumed on the Location shall be borne by
the Concessionaire; provided, however, except with respect to the Concessionaire’s
support and storage space as defined in Sub-Articles 1.04 and 1,05 at the Airport, The
Department requires the Concessionaire where such capability exists, to provide and install

Concessionaire-Agreement,
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3.23

3.24

meters for utilities used at the Concessionaite’s expense. If the Location is not provided
with separate electric, gas, and/or water meters, the Concessionaire agrees to pay for such
utilities in the Location as a monthly charge, plus any applicable taxes, upon billing by the
Department, or utility compamies, If billed by the Department, the Department at its sole
discretion, will base this monthly charge on (i) a survey of consumption by the Department
and cutrent non-discriminatory rates charged others in the Terminal Building or (i) at the
option and expense of the Concessionaire on actual usage measured by temporary mefers,
arranged and paid for by the Concessionaire. This monthly charge may also be adjusted on
a non-discriminatory basis and billed tefroactively from time to time based on changes in
cansumption and rates. Concessionaire hereby agrees to pay the same within thitty (30)
Days after it has received Department’s invoice thereof, The Concessionaire shall pay for
all other utilities used by it including telephones and telephone service hook-up, data lines.
and additional electrical and conmmunications services required.

LIQUIDATED DAMAGES: If Concessionaire defaults under any of the covenants or
terms and conditions, of this Agreement, Department shall impose the financial Liquidated
Damages described below, as-a result of the violation(s), on a daily basis, in addition to any
other damages permissible by law and/or pursuant to the provisions of this Agreement,
until said violationg are remedied:

Violation Fee
Violation of Permitted Use $ 100 per Day/per Location
Failure to Maintain Required Hours of Operation $ 50 per hour/per Location
Failure to Submit Required Documents and Reports* $ .50 per Day/per Location’
Unauthorized Advertising $ 50 per Day/per Location
Failure to maintain Competitive Pricing $ 50 per Day/per Location

or to conduct the surveys as requirved
Installation of Unapproved ftems in Location
Violations of other ferms and conditions

50 per day/per Location
75 per Day/per Location

s =0

* Up to $750 a month for failure fo provide reports

The foregoing is due and payable from the Concessionaire.

PAYMENT SECURITY: The Concessionaire shall provide the County with an
irrevocable standby Jetter of credit in the format approved by the Department or cash for
the payments required by this Sub-Article in an initial amount equal to twelve times the
vequired total monthly Rental amount provided for in Sub-Article 3,06, which is equal to
$16,783. This requirement shall be met no later than thirty (30) Days after the Lease
Effective Date of the Agreement, The payment security shall be kept in full force
throughout the Interim Term, Opetational Term and any Bxfension of this Agreement
thereof. The Department may draw upon such payment security instrument if the
Concessionaire fails to make the payments secuted by this Sub-Article for three (3)

18 Conccs@fﬁ“/‘m‘,l@nt




Tease and Concession Agreement
North Terminal Concessions Program

4,01

consecutive months, Upon notice of any such draw, Concessionaire shall immediately
replace the payment security with a new payment security in the fisll amount of the
payment security required herounder. A failure to renew the payment security, or increase
the amount of the payment secutity, if required pursuant hereto, shall (i) entitle the
Depattment to draw down the full amount of such payment security, and (if) be a default of
this Agreement entitling Department to all available temedies. Notwithstanding anything
to the contrary, upon the expiration or termination of this Agreement, the County shall
remit the full amount of the payment security to the Concessionaire within thirty (30) days
of such expiration or termination of this Agreement,

ARTICLE 4 ~ IMPROVEMENTS TO THE LOCATION

IMPROVEMENTS TO LOCATION: The Location as presented in Exhibit A, shall be
considered “As-Is”, The Concessionaire shall be required to invest a minimum of two
hundred doliars per square foot ($200.00 psf), for Approved Improvements for the design,
consfruction, furniture, fixtures and equipment excluding interior signage and inventory for
the Looation listed in Exhibit A and any additional location taken by the Concessionaire
pursuant to Sub-Article 1.07(A) “Addition of Location”. The value of any fixtures or
other improvements provided by third parties as part of sponsorship, licensing, or other
deals with Concessionaire shall be counted towards Concessionaire’s satisfaction of this
minimum investment threshold, Notwithstanding the actual amount of design and
engineering costs incurred with respect to improvements for a Location, the maximunl
proportion of soft costs permitted to be included as Approved Impmvements shafl be no
more than fifteen percent (15%) of the total design and engineering cost. All
1111p1ovements shall be subject to review and approval by the Department, The Departmeni
may, with mutnal agreement, fund certain improvements needed to support the concession
space and allow the Concessionaire to build such mp:ovements in compliance with
MDAD TAC-N procedures.

Tt is the intent of the partics that Approved Improvements may include but are not limited
to the décor, lighting, millwork, HVAC, fite detection and fire suppression or such other
improvements as are approved by the Department, Such improvements shall be shown in
the design detail in the Final Plans, as such term is defined in Sub-Article 4,02 “Design of
Improvements”,

Tmprovements not constituting Approved linprovements shall include improvements that
(i) are non-fixed, (ii) have not been reimbursed by the Department pursuant to Sub-Article
4,08 “Cost Documentation”, and (iii) can be removed without damage to the premises.
The Concessionaite is liable and shall indemnify the Department for any damage to the
Location which results from the removal of said improvements, This provision shall
survive the termination or expiration of this Agreement.

Off-Airport properties used as storage space will not be considered as Location, as stated in
Article 4 “Improvement to the Location” or as an extension of this Agreement, and costs
incurred by either the Concessionaire to provide such storage space shall not coustitute
Approved Improvements.

19 Concessig miire Agreinyxt

36



Lease and Concession Agreement

North Terminal Concessions Program

4.02

4.03

4.04

4.05

¢

DESIGN OF IMPROVEMENTS: Plans for the design of improvements will be in

accordance with Exhibit B “Retail Concessions Design Guidelines”, Exhibit F “Tenant

Airport Construction Non-Reimbursable Projects (TAC-N) Design and Construction

Procedures” or “Tenat Airport Construction Reimbursable Projects (TAC-R) Design and

Construction Procedures”, as applicable, the “MDAD Life Safety Master Plan”, the

“MDAD Public Address System Master Plan”, and the “MDAD Design Guidelines

Manual” as may be established for the Terminal Retail Program. As plans for the

improvement of individual Location or common area improvements are completed, the

Concessionaire shall submit to the Department for review, approval or modification

detailed final plans (“Final Plans”) and specifications (including materials, colors, textures
and fixtures), constiuction cost estimates and schedules for the consfruction of the.
improvements. The Final Plans shall be prepared by an architectural interior design and/or

engineeting firm registered in the State of Florida and in accordance with the Florida

Building Code and all applicable State and local laws, ordinances, and regulations.

REFURBISHMENT OF LOCATION: The Concessionaire shall refurbish the Lecation
to begin no earlier than the fifth (5™) Term year of the Agresment and be completed no
later than the last day of the fifth (& "y Term year of this Agreement.

Approved Improvements for the refurbishment of the Location shall not be less than fifty
dollars per square foot ($50 psf). There will be no relmbursement or amortization of these

costs for refinbishment,

CERTAIN CONSTRUCTION CONTRACT TERMS: All contracts entered into by the
Concessionaire for the construction of the Improvements shall require completion of the
improvements within the schedules submitted pursuant to Sub-Article 4.02 “Design of
Tmprovements” and shall contain reasonable and lawful provisions for the payment of
actual damages to the County in the event the contractor fails to complete the construction
on time. The Concessionaire agrees that it will use its best efforts to take all necessary
action available under such construction confracts to enforce the timely completion of the
worlk covered thereby.

Prior {o the commencement of any installation work by the Concessionaire, the
Concessionaire shall provide or cause to be provided to the County copies of a fixed price
contract or contracts for all work to be performed at the Location. The work fo be
performed under such contract(s) shall be insured by an Exhibit B, “Surety Performance
and Payment Bond” provided in the Lease and Concession Agreement. The Surely
Performance and Payment bond shall be in full force throughout the term of the

construction contract,

IMPROVEMENTS FREF, AND CLEAR: The improvements, upon completion, shall
immediately become the property of the County, free and clear of any liens or

encumbrances whatsoever, other than the County’s obligation to teimburse the

Concessionaire for the un-amortized value of the Approved Improvements as provided in
this Agreement, The Concessionaire agrees that any contract for construction, alteration or
repairing of the improvements or Location or for the purchase of material to be used, or for

o
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4.07

4,08

work and labor to be performed shall be in writing and shall contain provisions to-protect
the County from the claims of any laborers, subcontractors or material men against the
Location ot improvements,

OTHER REQUIREMENTS: The Concessionaite shall apply for and obtain a building
permit from the County for all appropriate inspections and a Certificate of Occupancy upon
completion. Within sixty (60) Days following the completion of construction of the
improvements, the Concessionaire shall furnish to the County one complete set each of
legible prints (black line), of construction drawings in electronic file format and in full
compliance with Autodesk’s DWG file format and standard revised as to “as built”, Based
upon submission date, the AutoCad.dwg version must be within two years of the latest
release, MDAD will not accept the submission of any AutoCAD drawing deliverable
which contains reforences to external source drawing files, The closeout document package
should include all pertinent shop and working drawings, copies of all releases of-all claims
and a copy of the Certificate of Occupancy provided the Concessionaire does not
disseminate such information, refer to Transportation Security Regulations (TSR), 49
C.F.R, 1520, et al., Protection of Sensitive Security Information,

No Facility will be allowed to open without obtaining a Tempotary Certificate of
Occupancy or a Certificate of Oceupancy.

Any change in the Location, concept or tenant proposed must be approved in writing by
the County.,

REVIEW OF CONSTRUCTION: The County shall have the right, but not obligation, to
petiodically observe the construction to ensure conformity with the Pinal Plans and any
changes thereof requested by the Concessionaire and approved by the County.

COST DOCUMENTATION: Within one hundred eighty (180) Days from the date of
Beneficial Occupancy, specifically including those improvements described in Sub-
Articles 4,01 “Improvements to Location”, 4,03 “Refurbishment of Location”, the
Concessionaire shall submit to the County a certified audit of the monies actually expended
in the design and construction of the Approved Improvements by Location in accordance
with the Final Plans, prepared by an independent certified public accounting firm
(“Auditos”), approved in advance by the County (the “Certified Audit”). The
Concessionaite, as the case may be, shall be responsible for documenting for the Auditor
that the monies that were expended are true and correct. The costs of design and
construction, in accordance with the Final Plans and any changes thereto requested by the
Concessionaire and approved by the County, including the costs of required bonds,
construction insutance and the construction audit, shall not include the cost of any other
congultant or accountant fees, financing or legal fees and personal property of the
Cloncessionaire, as the case’ may be. No non-receipted expenditures will be credited,
Concessionaires not submitting certified audits within the allotted time may be billed a

penalty of fifty dollars ($50.00) per Day. Upon reconciliation, any difference due the

County shall also include an adminisirative fee of ten. per cent (10%) of the monies due the
County on the build-out of the Location. In the event of any disputes between. the County
and the Concessionaire as to whether certain costs ate to be included in the audit, said
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dispute shall be submitted to the consulting engineer named pursuant to the Trust
Agreement, as defined in Sub-Articie 17,01 “Incorporation of Trust Agreement by
Reference”. The decision of said consulting engineet, acting in good faith, shall be final
and binding upon the patties hereto,

The Department shall notify the Concessionaire in wniting that it has approved or
disapproved the certified costs for each Location and the commnion area Improvements
detailed in the Certified Aundit within sixty (60) Days from the date of its receipt of the
Certified Audit. If the Concessionaite fails to submit the Certified Audit within the time
presctibed above for any Location, then a penalty will be assessed as noted in Sub-Article
323 “Liquidated Damages”. The Approved Improvement cost for purposes of
calculating the County’s obligation fo reimburse the Congessionaire for un-amortized.
improvement costs for such Location pursuant to Sub-Article 4.09 “Amortization
Schedule” shall equal the lesser of two hundred dollars ($200) per square foot or the
square footage rate of improvement costs for sueh Location certified by the Auditor.

If the approved total receipted amount is below the Concessionaire minimum investment
and is depicted as such in the results of the Certified Audit, the Concessionaite shall be
vequired to pay to the Department the difference between the expended amount and the
minimum investment, within one hundred eighty (180) Days from the date of Beneficial
Occupancy of the corresponding Location.

If the approved total receipted amount for Refurbishment of Location is below the
Concessionaire’s, the Concessionaite shall be required to pay the Depariment the
difference between the exponded amount and the refurbishment amount within one
hundred eighty (180) Days from the date of completion of refurbishment.

AMORTIZATION SCHEDULE: The Concessionaire shall amortize ifs. capital
investment for a period not to exceed (60) months using the straight-line depreciation
method. If, at any time during the Term of the Agreement, excluding any extension, the
Department requires the deletion and/or medification of any Location, the Department may
desipnate a new Location at its sole diseretion and reimburse the Concessionaire the
unamortized balance of Approved Improvements for that Location.

Tnvestment subject to such reimbursement shall include the following iters only:
1. Directly contracted costs of construction.

2. Store displays more than $500 per display, furniture, fixture, equipment and
signage purchased and installed for ditect use in the facility.

3, Design and engineering costs not to exceed fifteen percent (15%) of the total
approved consfruction, installation, store displays, furniture, fixture, equipment
and signage cost,

There will be no other reimbursement,

A certified audit of monies for the above expenditures performed at the expense of the
Cloncessionaire will be required to confirm the Minimum Investment within one hundred
eighty (180) Days of Beneficial Occupancy for each Location. No non-receipted
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expenditures will be credited. If the approved total receipted amount is below the two
fundred dollars ($200.00) per squate foot minimum, the Concessionaire will be required to
pay the Department the difference between the Minimum Investment amount and the
actual receipted expenditure within ninety (90) Days after billing by the Department.

Concessionaires not submitting a certified audit within the allotted time may be billed a

* penalty of fifty dollars ($50.00) per Day. Upon reconciliation, any difference due the

‘Department shall also include an administrative fee of twenty-five percent (25%) of the
monies due the Department on the build-out of the Location.

Prior to the commencement of any construction installation or work by the Concessionaire,

the Concessionaite shall provide or cause to be provided to the Department copies of a
fixed price contract or contracts for all work to be performed at the Location. The work to

be performed under such contract(s) shall be insured by a Performance and Payment Bond

provided by Concessionaire to the Department in the form contained in Bxhibit B “Surety

Performance and Payment Bond” in the Agreement, The Performance and Payment Bond

shall be in full force throughout the term of the installation/constraction contract,

CONSTRUCTION PERMIT FEE: The Concessionaite shall pay a permit fee to the
Department for imptovements which would customarily be paid to the County’s Building
Department as a condition to issuance of a petmit. The permit fee payable by the
Concessionaire to the Depattment is an amount cqual to one percent (1%) of the estimated
construction cost of the improvements, Such fee shall be used to reimburse the Department
its costs of maintaining on-site Building Department staff to review Concessionaire’s
plans/specifications, Such fee shall be non-refundable,

CONSTRUCTION SERVICES: The Concessionaire shall provide at a minimum, but
not limited to, the following design and construction services: . - _

1)  Concessionaire Improvements

Pursuant to the terms of this Agreement, the Concessionaire shall construct or cause
to constract certain improvements, The Department shall provide the Concessionaite
with the scope of such improvements and within a reasonable time period to be
mutvally agreed to by the Concessionaire and the Department, the Concessionaire
shall provide the Department with a preliminary estimate of hard and soft costs for
such improvements. Once the Department and the Concessionaire have mutually
agteed on the scope of the improvements and the preliminary estimates, the
Congcessionaire shall proceed to design and construct or cause to be designed and
constructed the improvements in accordance with the provisions of this Agresment,

2)  Design and Coustruction Coordination

Concessionaire shall;

Conglssionajre Agreentént
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1. Be responsible for construction management and coordination of all

improvements to the Location and authorized administrative support space.

2. Coordinate meetings with MDAD’s architects, consultants and others, to

review procedures, scheduling site surveys and develop build-out schedules.

3. Coordinate the processing and review of improvement submittals, Design and

construction shall be in accordance with the North Terminal “Marketplace”
Retail Concession Design Guidelines, MDAD Design Guidelines Manual,
Life Safety Master Plan, MDAD Retail Concessions Design Guidelines,
Florida Building Code and the TAC-N or TAC-R Procedures, as well as all
other applicable codes and regulations,

4, Provide and coordinate access to Location as necessary.

5. Purchase materials and services, and coordinate the fabrication and
installation of the Concessionaire development requirement, whereby such
elements are the designated responsibility of the Concessionaire, if so
implemented, -

3)  Censtruction

Concessionaire shall:

1.

10.

il

Attend pre-construction meetings, comstruction meetings, coordinate
construction, monitor schedule, and coordinate Location development with the
Department as required, pursuant to the TAC-N procedures.

Adhere to MDAD’s TAC-N or TAC-R Design and Construction procedures
and requirements, '
Ascertain that MDAD’s TAC-N or TAC-R Design and Construction procedutes
and requirements, as applicable, are adhered to by all. :
Monitor and coordinate the construction start, project timetable schedule and
completion date for all Location,

Monitor and report to the Department on on-site activities and progress for
improvement work, The Architect/Bogineer of record is responsible for day-to-
day field observation of all construction activities including, but not lmited to
inspections, delivery, coordination and reporting.

Monitor construction progress with regard to the schedule and procedures
established and make recommendations to the Department for maintaining and
improving construction progress as necessary.

Establish a uniform system for the timely processing and control of drawings.
Review status of drawings with contractor(s) and architect(s) at progress
meetings,

Review and advise the Department on all changes to the work with regard to
cost and impact on the project pro-forma and construction schedule.

Monitor punch list completion and review testing and inspection reports for the
Location,

Organize and have available upon request completed project files.
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12, Coordinate access to the Location to allow staff training and equipment testing,

13. Obtain Certificate of Occupancy for each Location,

14, Submit Record Drawings (as-built drawings) as per the TAC-N or TAC-R
requitements within sixty (60) Days from the issuance date of the Certificate of
Occupancy, and deliver them to the Department pursuant to the TAC-N or
TAC-R procedures.

ARTICLE 5 — STANDARDS OF OPERATION

STANDARDS OF OPERATION: The Concessionaire shall comply with the
Department’s “Tenant Handbook”, Exhibit X Standards of Operation, Exhibit L, the
“MIA Terminal Standards” and all revisions to same promulgated from time to time by the
Department.

The Department shall have the right to adopt and enforce reasonable and non-
diseriminatory rules and regulations and operating petformance standards with respect to
the use of Location, which the Concessionaire agrees to observe and obey. The Department
may amend such rules or regulations and operating performance standards from time to
time and shall provide copies thereof to the Concessionaire. The Department shall provide
the Concessionaire with reasonable prior written notice, not less than thirty (30) Days,
prior to the implementation of any such amendment to the rules or regulations and
operating performance standards, Those rules include, but ate not limited 1o, any rules and
regulations imposed upon the Department by any governmental agency.

The Concessionaire shall implement and comply with all amended requirements, within
fifteen (15) Days of receipt of an amendment to Exhibit L “Standards of Operation™. The
Concessionaire shall immediately implement and comply with any rules and regulations
promulgated for safety or security reasons.

The Concessionaire acknowledges the desire of the Department, as part of ifs obligation to
ensure the highest level of public service, to provide the public and air traveler an adequate
range and quality of sexvice, The Department may motitoz, test or inspect the Location at
any {ime through the use of its own. persommel, and/or the use of a shopping service, and/or
by any other reasonable means that do not unduly interfere with the operation of-the
business. The results of such service audits may be employed by the Department to enforce
the obligations in this Agreement.

The Department shall retain the right, in accordance with the provisions of this Agreement,
1o make reasonable objections to the quality of articles sold, the character of the service
rendered to the public, the prices chaged, and the appearance and condition of the
Location, pursuant to Exhibit L “Standards of Operation”, as may be amended from time to

time.

MARKET BASKET PRICING POLICY: The Department has instituted a Market Basket
pricing policy to ensure that Airport prices are comparable fo retail in the Miami-Dade
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County, Florida area to reinforce the objective of making the Airport a more “passenger
friendly” airport, pursuant to Exhibit L “Standards of Operation.”

The Concessionaire that is not in compliance with the provisions of this Sub-Article
shall be given seven (7) Days after notice of such non-compliance pursuant to Sab-
Article 18.09, “Notices” to bring all products into compliance. Failure to do so shall
subject the Concessionaite to Damages pursuant to Sub-Article 3.23 “Liguidated
Damages” and shall constitute a default under this Agreement.

503 PROHIBITED USAGE OF TRANS-FATS: NOT USED

ARTICLE 6 — OBLIGATIONS OF THE DEPARTMENT

6.01 DEPARTMENT SERVICES:

A.

Department’s Matntenance Obligation: The Department shall clean, mainfain and
operate in good condition the terminal building, excluding the Location, This
obligation includes, but is not limited to, all structural (including, but not limited to,
the roof and base floor of the terminal building) and all base building work,
maintenance of main electrical and mechanical systems, maintenance of walls and
ceilings, and repait/maintenance of the roof. The Deparfment shall maintain the
public areas in the terminal building furnished and will provide adequate light, cold
water and conditioned air. The Department agrees to make all necessary structural
tepairs to the Location(s) at its own expense; provided, however, that for purposes of
this Agreement such structural repairs shall not include any repairs to any equipment
installed by the Concessionaire, and further provided that the Coneessionaire shall
reimburse the Depariment, within ten (10) Days of receipt of written demand for such
reimbursement, for the cost and expense of all structural repairs required as a result
of the negligent or intentional acts of the Concessionaire, its officers, partners,
employees, agents, contractors, subcontractors, licensees, or invitees, excluding
general airport patrons, who are out of Concessionaire’s control, The Concessionaire
shall give the Department written notice (or verbal notice in the event of any
emergency conditions which may result in harm fo the patrons of the Airport, which
verbal notice shall be followed by written notice within twenty-four (24) houts)
describing any repair, which is the responsibility of the Department. The Department
shall comtence the repair process promptly after its receipt of such written notice if
the Department agrees that such repair s required and is the Department’s
responsibility hereunder. '

The Concessionaite must ascertain the extent of the existing utility capacities, before
designing any new loads to be connected to existing systems and piping, The -
Department agrees to cooperate in providing access to the Location.

Such maintenance by the Department may be subject to interruption caused by

repalr, strikes, lockouts, labor controversies, inability to obtain fuel, power or parts,
accidents, breakdowns, catastrophes, national or local emergencies, and other
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conditions beyond the conirol of the Department. If the Concessionaire’s Location is
of such a condition as to significantly impact the Concessionaire’s operation for a
period in excess of seventy two (72) hours and such damage is not insurable (without

~a deductible) under an insurance policy of the type required to be maintained by the
Concessionaire pursuant to this Agresment or ficense agreement, the Department
witl provide a rent abatement for that portion of the Location rendered wnusable for
that petiod of time that the Department is unable to make repairs required by Sub-
Article 6,01 “Department Services”, '

¢, No Other Obligation of Department: The Concessionaite acknowledges that the
Depattment has made no representations or warranties concerning the suitability of
the Location for the Concessionaire’s use or for any other use, and that except as.
expressly provided in this Agreement, the Department shall have no obligations
whatsoever to tepair, maintain, renovate or otherwise incur any cost or expense with
respect to the Location or any improvements, furnishings, fixtures, trade fixtures,
signage or equipment constructed or used on or in the Location by the
Concessionaire,

1. The Concessionaire hereby confirms that it has made its own investigation of
all the costs of doing business under this Agreement, including the costs of
furnishings, fixtures, trade fixtures, inventory, signs and equipment needed to
operate from the Location hereunder, that it hag done ifs own projections of the
volume of business expected fo be generated, that it is relying on its own
business judgment concerning its prospects for providing the services required
under this Agreement on a profitable basis, and that the Department has not
made any representations or warranties with respect to any such matters,

2. The Department does not warrant the accuracy of any statistics or projections
relating to the Airport and its operations, which bave been provided to the
Concessionaire by the Department or anyone on its behalf and the Department
shall not be responsible for any inaccuracies in such statistics or their
interpretation, '

3. All statements contained in this Agreement or otherwise made by the
Department or anyone on its behalf concerning any measurement relating to the
Location or any other area of the Airport are approximate only, and any
inaccuracy in such statements of measurements shall not give tise to any claim .
by the Concessionaire under ot in connection with this Agreement.

4, 'The Department shall not be liable to the Concessionaire for any loss of
business or damages sustained by the Concessionaire as a result of any change
in the operation or configuration of, or any change in any procedure governing
the use of, the construction improvements of the terminal building, except due
to the neghgence or willful misconduct of the Department ot County.

ARTICLE 7-FURNITURE, FIXTURES AND EQUIPMENT

27 ConcessiWﬂ
44 :



Leass and Congcession Agreement
North Terminal Concessions Program

7401

7.02

7.03

8.01

8.02

FURNITURE, FIXTURES, AND EQUIPMENT: Any equipment, furnishings, fixtures
and signs installed in the Location by the Concessionaire shall be in keeping with the decor
of the terminal building and must be approved in advance by the Depattment. Any such
equipment, furnishings, fixtures and sighs so installed by the Concessionaire, as provided
in Sub-Article 4.01 “Improvements to Location”, shall, except as provided in Sub-
Article 7.03(B) “Disposal of Furniture, Fixtures, and Equipment”, be removed from
the Location within ten (10) business Days following the expiration or earlier termination
of this Agreement,

AMERICANS WITH DISABILITIES ACT REQUIREMENTS: The Concessionaire
will be tesponsible, at its cost, for ensuting that the Location and all equipment therein,
and all functions it performs therein as part of the concession, conform in all respects to the -
requirements of the Americans with Disabilities Act (the “ADA®), including without
limitation, the accessibility guidelines promulgated pmsuant thereto. The ADA imposes
obligation on both public entities, like the Department and those private entities that offer
services for the convenience of users of the public entities’ Location, In some
citcumstances, the public entity must ensure that the operations of the private entity
comply with the public entity’s ADA obligations. Tn most cases the ADA obligations of
the Department and the Concessionaire will be the same. However, the Department
reserves the right to requite the Concessionaire to modify its operations or its physical
Location to comply with the Department’s ADA obligations with respect to the Location,
as the Department in its sole discretion deems reasonably necessaty. '

DISPOSAY, OF FURNITURE, FIXTURES, AND EQUIPMENT: At least thirty (30)
Days prior to the expiration of this Agreement, or upon termination pursuant to Article 12
“Default and Termination by County” or Axticle 13 “Claims and Termination by
Concessionaire” hereof, the Department shall requite the Concessionaire to remove such
equipment, furnishings, fixtures, signs, or carts from the Location within ten (10) business
Days following the expiration or earlier termination of this Agreement, subject to the
provisions of Sub-Axticle 4.01 “Improvement to Location.”

ARTICLE 8 - MAINTENANCE

CLEANING: The Concessionaire shall, at its cost and expense, keep the Location clean,
neat, orderly, sanitary and presentable at all times, If the Location is not kept clean as
provided in Standards of Operation, Exhibit L, the Concessionaire will be so advised and
shall take immediate corrective action. Failure to take immediate corrective action may
result in damages being assessed pursuant to Sub-Article 3.23 “Liquidated Damages”.

REMOVAL OF TRASH: The Concessionaire shall, at its cost and expense, remove or
cause {o be removed from the Location and properly disposed of in Department provided
containers, all frash and refuse of any nature whatsoever which might accumulate and atise
from the operations hereunder. If the Concessionaire enfers into agreements for the
janitorial and trash removal service within the Location, such service providers must have
permits issued by the Department to do business at the Afrport, Trash shall not be stored
in any area visible to the public nor cause a private or public hazard through its means of

Concessiouﬁv}e Agreemnent
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8.03

8.04

8.05

storage. All edible items must be contained so as to minimize exposure to pests, Any
trash left or stored in any atea visible to the public or edible items not propetly contained
may result in damages being assessed pursuant to Sub-Article 3.23 “Ligquidated
Damages”, .

MAINTENANCE AND REPAIR: Except with respect to the Department’s maintenance
and repair obligations as set forth in Sub-Article 6,01 “Department Services”, the
Concesstonaire shall maiitain and repair or cause {0 be maintained and repaired the
interiors and exterior storefronts of the Location. Such maintenance and repaits shall
include, but not be limited to, painting, ceiling, walls, floors, laminating doors, windows,
equipment, furnishings, fixtures, appurtenances, replacement of ceiling light bulbs, ballast
and the replacement of all broken glass, which repairs shall be in quality and class equal to
or better than the original work to preserve the same in pgeood order and condition,
Maintenance for all equipment furnished by the Concessionaire specifically as a result of
their operation shall remain the obligation of the Concessionaire, The Concessionaire shall
repair or cause to be repaired, at or before the end of the Term or Extension, if applicable,
of this Agreement, all damage done by the installation or removal of furniture and personal
property so as to restore the Location to the stafe they were at the commencement of this
Agreement, reasonable wear and tear excluded. The Department may, at any time during
normal business hours, enfer upon the public areas of the Location, or with appropriate
notice, enter upon the non-public areas of the Location, to determine if maintenance is
being performed safisfactorily, The Department may enter upon any Location when a
Lecation is not open for business if the Department provides the Concessionaire notice no
less than two (2) hours in advance so that a representative of the Concessionaire may be
present, except in the case of real or perceived emergencies where no such representatives
shall be required to be present, Ifitis determined that said maintenance is not satisfactory,
the Department shall so notify Concessionaire tn writing, . If said maintenance is not
performed by Concessionaire (to the satisfaction of the Department within ten (10) Days
after receipt of such written notice), Department shall have the right to enter upon the
Location and perform such maintenance and charge Concessionaire for such services, as
provided by Sub-Article 8.04,

FAILURE TO MAINTAIN: Upon failure of the Concessionaire to maintain the T.ocation
as provided in this Article 8 “Maintenance”, including sufficient deficiency notice to
Concessionaire, aud a second notice period of three (3) days, the Department may eufer
upon. the Location and perform all cleaning, maintenance and repairs which may be
necessary and the cost thereof plus twenty-five percent (25%) for administrative costs,
shall constitute additional rental, and shall be billed to and paid by the Concessionaire, in
addition to any damages imposed by the Department pursuant to Sub-Article 3,23
“Liguidated Damages”.

Failure to pay said costs upon billing by the Department will cause this Agreement to be in
default as stated in Sub-Article 12.02 “Payment Default”.

ENVIRONMENTAL RECYCLING: The Department is actively engaging in the
development of environmental programs. A recycling program is planned at the Airport to
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8.06

9.01

9.02

9.03

9.04

include the participation of all Aitport Concessionaires, Partieipation in this program,
once established, will be mandatory, The Concessionaire shall agree fo bear any
reasonable, proportionate, and actual costs associated with the implementation and
continued operation of this recycling program, or propose for approval by the Departraent
an alternative environmental recycling plan which such approval shall not be unreasonably
withheld,

Proper disposal of contaminated andfor regulated materials gencrated Dy the
Concessionaire is the sole tesponsibility of the Concessionaire, Disposal must be through
the use of & licensed vendor regulated by the State of Florida and/or any other federal or
local regulatory agency.

FIRE PROTECTION AND SAFETY EQUIPMENT: The Concessionaire must provide -
and maintain all fire protection and safety equipment and all other equipment of every kind
and nature required by any applicable law, rule, ordinance, resolution or regulation, for the
Term and any Bxtension of this Agreement or any insurance carrier providing insurance
covering any pottion of the Location.

ARTICLE 9 — ASSIGNMENT AND OWNERSHIY

NO ASSIGNMENT: The Concessionaire shall not assign, transfer, pledge or otherwise
encumber this Agreement nor shall the Concessionaire allow others to use the Location,
without the prior written consent of the Department.

OWNERSHIP OF THE CONCESSIONAIRE: If the Concessionaire is not under the
ownership or control of the controlling owner of the Miami Marlins baseball franchise,
such ownership or confrol of the Concesslonaire shall be subject to the prior written
approval of the Department, with such approval pot to ‘e unreasonably withheld, defayed,
or conditioned. Notwithstanding anything to the contrary herein, if ownership or control of
the Concessionaire is transferred to the subsequent ownership of the Miami Marlins
baseball franchise, no approval shall be required from the Department for such transfer.

CHANGE OF CONTROL: If Concessionaire is a corporation the issuance or sale,
transfer or other disposition of a sufficient number of shares of stock (deemed to mean
more than fifty percent (50%) of the stock) in the Concessionaite to result in a change of
control of Concessionaire shall be deemed an assignient of this Agreement for purposes
of this Article 9 “Assipnment and Ownership”. If the Concessionaire is a partnership,
transfer of any interest in the partnership, which results in a change in control of such
Coneessionaire (deemed to mean more than fifty percent (50%) of the ownership interest),
shall be deemed an assignment of this Agteement for purposes of this Article 9
“Assignment and Ownership”. '

HOLDOVER:
A.  With the Department’s Permission:

If the Concessionaire (or anyons claiming through Concessionaire) shall remain in
possession of the Location after the termination of this Agreement, by written
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agreement exeouted by the Department, the person or entity remaining in pcﬁssession
shall be deemed a tenant at sufferance otherwise subject to all of the provisions of
this Agreement.

B. Without Department Permission:

If the Concessionaire (or anyone claiming through Concessionaire) shall remain in

possession of the Location or any part thereof after the lawful termination of this

Agreement, without a written agreement executed by the Department, then without

limifing the Department’s other rights and remedies, the person or entity remaining

in possession shall be deemed a tenant at sufferance otherwise subject to all of the

provisions of this Agreement. The Concessionaire shall thereafter pay on account of
its holdover use and occupancy of the Location a sum, at a rate equal to two times'
(2x) the amount payable monthly as monthly Percentage Fee PLUS monthly

installment of the support space annual lease rental pursuant to Sub-Article 3.06

“Annual Rental”?, and with all additional rent also payable ag provided in this

Agreement (the “Holdover Charges™), Imposition of Holdover Charges, extinguishes

any unamortized investment amounts owed the Concessionaire by the Department,

for the slippage in Location turnover, The Holdover Charges shall be payable

weekly in advance. Notwithstanding the above, the Concessionaire shall remain

liable to the Department for all damages resulting from such breach, with the amount”
of any Holdover Charges accepted by the Department on account of the holdover

considered as mitigation of such damages. The covenant in this Sub-Asticle shall

survive the expitation or the termination of this Agreement.

ARTICLE 10 — INDEMNIFICATION

10.01 INDEMNIFICATION REQUIRED OF CONCESSIONAIRE: The Concessionaire

10.02

shall indemnify, defend, and hold harmless the County and its officers, employees, agents
and instrumentalities from any and all liability, losses or damages, including attorney’s fees
and cost of defense, which the County or ifs officers, employees, agents or
instrumentalities may incur as a result of claims, demands, suits, causes of actions or
proceedings of any kind or nature arising out of, relating to or resulting from the
performance of this Agreement by the Concessionaire or its employees, agents, servants,
partners, or principals. The Concessionaire shall pay all claims and losses in connection
therewith, and shall investigate and defend all claims, suits or actions of any kind or nature
in the pame of the County, where applicable; including appellate proceedings, and shall
pay all costs, judgments, and attorney’s fees which may issue thereon.

The Concessionaire expressly understands and agrees that any insurance profection
required by this Agreement or otherwise provided by the Concessionaire shall in no way
limit the responsibility to indemnify, keep and save harmless and defend the County or its
officers, emplovees, agents and instramentalities as herein provided,

INDEMNIFICATION REQUIRED OF COUNTY: The County shall indemmify,
defend, and hold harmless the Concessionaire and its officers, employees, agents and
affiliates from any and all Hability, losses or damages, including attorney’s fees and cost of
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11.01

defense, which the Concessionaire or its officers, employees, agents or affiliates may incur
as a result of claims, demands, suits, causes of actions or proceedings of any kind or nature
arising out of, relating to or resulting from the performance of this Agreement by the
County or its employees, agents, servants, partners, or principals, but only {o the extent and
within the limitations of Section 768,28 of the Flovida Statutes, The County shall pay all
claims and losses in connection therewith, and shall investigate and defend all claims, suits
or actions of any kind or nature in the name of the Concessionaire, where applicable,
including appellate proceedings, and shall pay all costs, judgments, and attorney’s fees
which may issue thereon, ‘

The County expressly understands and agrees that any insurance pmtectmn required by
this Agreement or otherwise provided by the County shall in no. way Hmit the
responsibility to indemnify, keep and save harmless and defend the Concessionaire or its’
officers, employees, agents and affiliates ag herein provided.

ARTICLE 11 - INSURANCE

INSURANCE REQUIRED OF CONCESSIONAIRE: Prior to execution of this
Agreement by the County and commencement of the Term of this Agreement, the
Concessionaire shall obtain all insurance requited under this Article and submit it to the
Department, c/o Risk Management, P,O. Box 025504, Miami, Florida 33102-5504 for
approval, All insurance shall be maintained throughout the Term and any Extensions of
this Agreement.

The limits for each type of insurance may be revised upon review and approval of the
Concessionaire’s operations. Additional types of insurance coverage or increased limits
may be required if, upon review of the operations, the Department determines that such
coverage is necessary or desirable.

Certificate(s) of insurance from the Concessionaire must show coverage has been obtained
that meets the requirements as outlined below during the construction and operation phase
of this Agteement:

A. Workers’ Compensation as required by Chapter 440, Florida Statutes.

B, Commercial General Liability Insurance on a comprehensive basis including
Contractual Liability, Broad Form Property Damage and Products and
Completed Operations in an amount not less than $1,000,000 per occurrence
for Bodily Injury and Property Damage combined. This policy shall include
Miami-Dade County as an additional insured with respect to this coverage.

The Commercial General Liability Insurance coverage shall include those
classifications, as listed in Standard Liability Insurance Manuals, which ate
applicable to the operations of the Concessionaire in the performances of this
Agreement,
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11.02

11.03

11.04

11.05

11.06

11.07

C. Automobile Liability Insurance covering all owned, non-owned and hired
vehicles used in commection with this Agreement in an amount not less than
$500,000% per accurrence for Bodily Injury and Property Damage combined.

#Under no circumstances is the Concessionaire allowed on the Alrside
Operation Area (AQA) without increasing automobile coverage to
$5,000,000 as approved by the Risk Management Office,

CERTIFICATE OF CONTINUITY: The Concessionaire shall be responsible for
assuring that the inswrance certificates required in conjunction with Axticle 11
“Tnsurance” temain in force for the duration of this Agreement, including the Extension,
if applicable. If insutance certificates are scheduled to expire dwing the lease period, the
Concessionaive shall be responsible for submitting new or renewed insurance cextificates.
for 1ts operations to the Department’s Risk Managemeont Unit at a minimum of thirty (30)
Days before such expiration,

Certificates will show that no modification or change in insurance shall be made without
thirty (30) Days written advance notice to the certificate holder.

INSURANCE COMPANY RATING REQUIREMENTS: All insurance policies
required above from the Concessionaire shall be issued by companies authorized to do
business under the laws of the State of Florida, with the following qualifications:

The company must be rated no less than “A-" as to financial strength , and no -
jess than “Class VII” as to financial size, according to the latest edition of
Best’s Insurance Guide, published by A.M. Best Company, Oldwick, New
Jetsey, or its equivalent, subject to the approval of MDAD Risk Management

Office.

CONCESSIONAIRE LIABLE: Compliance with the requirements as to canying
insurance in Article 11 “Insurance” shall not relieve the Concessionaire from liability

under any other provision of this Agresment.

CANCELLATION OF INSURANCE OR BONDS: Cancellation of any insurance or
bonds, or non-payment by the construction contractors of any premiums for any insurance
policies or bonds required by this Agreement shall constitute a breach of this Agreement.

RIGHT TO EXAMINE;: The Department reserves the right, upon reasonable notice and
at the County’s sole cost and expense, to examine the original policies of insutance of the
Concessionaire (including but not Hmited to:r binders, amendments, exclusions,
endorsements, tidets and applications) to determine the true extent of coverage. The
Cloncessionaire agrees to permit such inspection at the offices of the Department, as may
be applicable. In addition, upon request (but no later than five (5) Days from the date of .
request, unless such longer petiod is agreed to by the Departiment) the Concessionaire
agrees to provide coples to the Department, at the Concessionaire’s sole cost and expense.

PERSONAL PROPERTY: Any personal property of the Concessionaire or of others,
placed in the Location and support/storage spaces shall be at the sole risk of the
Cloncessionaire or the owners thereof, and the County shall not be liable for any loss ot
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damage thereto, provided such loss or damage is not due fo the negligence or willful
misconduct of the County. ‘

11,08 SURVIVAL OF PROVISIONS: The provisions of Axticle 11 “Insurance” shall survive
the expivation or earlier termination of this Agreement. ‘

11.09 INSURANCE REQUIRED OF SUB-TENANTS - NOT USED

11.10 INDEMNIFICATION, CONSTRUCTION BONDS AND INSURANCE REQUIRED:

A,

Indemnification, Bonds and Insurance Required from Construction Contractor:
The following language, including the indemnification clause, shall be included in all
construction comntracts between the Concessionaire and its general contractor(s) and’
subcontractors and shall also be included in all construction contracts,

Indemnification: The Contractor shall defend, indemnify, and save hammless the
County, the Consulting Engineers, the Architect/Engineer, the Field Representative,
the Lessee of the Location, and their officers (elected or otherwise), employees, and
agents (collectively “Indemnitees”), from any and all claims, demands, liability,
losses; expenses and causes of actions, arising from personal injury (including death),
property damage (including loss of use thereof), economic loss, or any other loss or
damage, due in any manner to the negligence, act, or failure to act of the Contractor or
its contractors, subcontractors, sub-subcontractors, materialmen or agents of any tier
or thelr respective, employees arising out of or zelating fo the performance of the
work covered by the Contract Documents except as expressly Hmited herein, The
Contractor shall pay all claims and losses of any nature whatsoever in connection
therewith and shall defend all suits in the name of the County, when applicable,
including appellate procecdings, and shall pay all costs and judgments which may
issue theteon, provided however, that the Contractor’s obligation to indemnify or hold
harmless the Indemnitees for damages to persons or property caused in whole or in
part by any act, omission, or default of any Indemnitee arising from the contract or its
performance shall be limited to the greater of §1 million or the Confract Amount.
Further, this indemnification requirement shall not be construed so as to require the
Contractor to indemnify any of the above-listed Indenmitees fo the extent of such
Indemnitees’ own gross negligence, or willful, wanton, or intentional misconduct of
the Indemnitee or its officers, directors, agents, or employees, or for statutory
violation or punitive damages except and to the extent the statutory violation or
punitive damages are caused in whole or in part by or result from the acts or
omissions of the indemmitor or any of the indemnitor’s contractors, subcontractors,
sub-subcontractors, materialmen, or agents of any tier or their respective employees.
This indemnification provision is in addition to and cumulative with any other right of
indemnification or confribution which any Indemnitee may have in law, equity, or
otherwise,

Surety Performance and Payment Bonds: Pursuant to and in accordance with
Section 255.05, Florida Statutes, the Concessionaire or each contractor performing
any part of the work for the Concessionaire shall obtain and thereafter at all times
during the performance of the wotk maintain a combined petformance bond and labor
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and material payment bond for the work (referred to herein as the “Bond”) in an

~ amount equal to one hundred percent (100%) of the cost of the improvements, as it
may be amended from time to time, and in the form attached hereto as Exhibit “B”,
Surety Performance and Payment Bond”. Within ten (10) Days of issuance,
Concessionaire shall record all bonds required by this Agteement in the Department
of Public Records of Miamij-Dade County, Prior to performing any portion of the
Work, the Concessionaire shall deliver to County the Bonds required to be provided
by Concessionaire or each contractor as set forth in this Agreement,

All bonds shall be written through surety insurers authorized to do business in the
State of Florida as Surety, with the following qualifications as to management and
financial strength according to the latest edition of Best's Insurance Guide, published
by AM. Best Company, Oldwick, New Jetsey: ' :

Bond (Total Contract) Amount Best's Rating
$ 500,001 to $1,500,000 BV
1,500,001 to 2,500,000 AVI
2,500,001 to 5,000,000 A VII
5,000,000 to 10,000,000 AVI
Over $10,000,000 AIX

For contracts of $500,000 or less, the bond provisions of Section 287.0935, Florida
Statutes (1985) shall be in effect and surety companies not otherwise qualifymg with
this paragraph may optionally qualify by:

a) Providing evidence that the surety has twice the minimum sutplus and capital
required by the Florida Insurance Code at the time the Request for Proposals is
issued.

b) Certifying that the surety is otherwise in compliance with the Florida Insurance
Code, and S T

¢) Providing a copy of the currently valid Certificate of Authority issued by the
United States Department of Treasury under Section 31 ULS.C, 9304-9308.

d) Surety insurers shall be listed in the latest Circular 570 of the U.S. Department of
the Treasury entitled “Surety Companies Acceptable on Federal Bonds®,
published annually, The bond amount shall not exceed the underwriting
limitations as shown in this circular,

¢) For contracts in excess of $500,000 the provision of this Sub-Auticle must be
adhered to, plus the surety insurer must have been listed on the United States
Treasury list for at least three (3) consecutive years, or currently hold a valid
Certificate of Authority of at least 1.5 million dollars and listed on the Treasury
list.

f) Surety bonds guaranteed through US, Government Small Business
Administration ot Contractors Training and Development Ine, will also be
acceptable.
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g) The attorney-in-fact or other officer who signs an Exhibit B, “Surety Performance
and Payment Bond” for a surety company must file with such bond a certified
copy of his/her power of attorney authorizing him/her to do so.

The required Bond shall be written by or through and shall be countersigned by, a

- Tlicensed Florida agent of the surety nsurer, pursuant to Scotion 624.425 of the Florida

Statutes.
The Bond shall be delivered to the Department upon execution of the contract

- between the Concessionaire and its corfractor, as the case may be.

Insurance Regquired of Construction Contractor(s): The limits for each type of
insurance may be revised upon review and approval of the comstruction plans,
Additional types of insurance coverage may be required if, upon review of the
construction plans, the Department reasonably determines that such coverage is
necessary or desirable,

The Concessionaire shall cause its contractor(s) to provide certificates of insurance
and copies of original policies, if Lequested which shall clearly indicate that the
consfruction confractor has obtained insurance in the type, amount and
classifications as required for strict compliance with this Sub-Axrticle. Evidence of
such coverage must be submitted prior to any construction:

(8)  Workers’ Compensation as required by Chapter 440, Florida Statutes.

(b) Commercial General Liability Insurance on a comprehensive basis including
Contractual Liability, Broad Form Property Damage and Products and
Completed Operations in an amount not less than $1,000,000 per occutrence
for Bodily Injury and Property Damage combined, The County and the
Coneessionaire must be shown as an additional insured with respect to this
coverage. o T '

(¢)  Antomobile Liability Insurance covering all owned, non-owned and hired
vehicles used in connection with this Agreement in an amount not less than
$500,000% per occurtence for Bodily Injury and Property Damage
combined,

*Under no circumstances is the contractor allowed on the Airside
Opetation Area (AOA) without increasing automobile coverage to
$5,000,000 as approved by the Safety and Insurance Office.
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12,01

D,

Certificate Continuity: The contractor(s) shall be responsible for assuring that the
insurance certificates required in conjunction with this Sub-Article remain in force
throughout the performance of the contract and until the work has been accepted by
the Concessionaire and approved by the Concessionaire and the Department. If
{nsurance certificates are scheduled to expire during the comtract period, the
contractor(s) shall be responsible for submitting new or renewed insurance
certificates to the Concessionaire at a minimum of thirty (30) Days before such
expiration. '

Insurance Company Rating Requirements: All insurance policies requived above
shall be issued by companics authorized to do business under the laws of the State
of Florida, with the following qualifications:

The company must be rated no less than “A-~” as to financial strength, and
1o less than “Class VII* as to financial size, according to the latest edition
of Best’s Insurance Guide, published.by A.M. Best Company, Oldwick,
New Jersey, or its equivalent, subject to the approval of the Concessionaitre.

Right to ¥xamine: The Department reserves the right, upon reasonable notice, to
cxamine the original policles of insurance (including but not limited to: binders,
amendments, exclusions, endorsements, riders and applications) fo determine the
true extent of coverage. The contractor shall be required by the Concessionaite to
agree to permit such inspection at the offices of the Department.

Personal Property: Any personal property of the contractor, or of others, placed in
the Location shail be at the sole risk of the contractor or the owners thereof, and the
Department shall not be liable for any loss or damage thereto, irrespective of the
cause of such loss ar damage.

ARTICLE 12— DEFAULT AND TERMINATION BY COUNTY

EVENTS OF DEFAULT:. A default shall mean a significant and material breach of this
Agreement by the Concessionaire (an “Event of Default™). In addition {o those defaults
defined in Sub-Article 12,02 “Payment Default”, Sub-Article 12,03 “Other Defaults”,
and Sub-Article 12,04 “Habitual Default”, an Event of Default, may also include one (1)
or more of the following occurrences:

(A) The Concessionaire has violated one of the material terms and conditions of this

®

Agreement;

The Concessionaire has failed to make prompt payment to subcontractors or
suppliers for any service or work provided for the design, installation, operation, o1
maintenance of the advertising concessions,

(C) The Concessionaire has become insolvent (other than as interdicted by the

bankruptey laws), or has assigned the proceeds received for the benefit of the
Concessionaire’s creditors, or the Concessionaire has taken advantage of any
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insolvency statute or debtor/creditor law, or the Concessionaire’s affairs have been
put in the hands of a receiver;

(D) The occuttence of any act, which operates to deprive Concessionaire of the rights,
power, licenses, permits or aufhorities necessary for the proper conduct and
opetation of the activities authorized herein;

(B) Abandonment or discontinvance of aperations by Concessionaire of {ts business by
any act(s) of Coneessionaire;

(F) Any persistent violation on the part of Concessionaire, its a gcnts ot employees of the
traffic rules and regulations of City at Alrport or disregard of the safety of persons
using the Airport, upon failure by Concessionaire to correct the same;

(@) Failure on the part of Concessionaire to maintain the quality of setvice required by
the terms of this Agreement, including, but not lmited to, any cessation or
diminution of service by reason of Concessionaire being unable for any reason to
maintain in its employ the personnel necessary to keep its business in operation and
available for public use, unless such use is due to strike, lockout, or bona fide labor
dispute;

(H) Failure by Concessionaire to maintain its other equipment in a manner satisfactory to
the Director;

(I) The Concessionaire has failed to obtain the approval of the Department where
required by this Agreement;

(1) The Concessionaire has failed to provide adequate assurances as required under Sub-
Article 12.10 “Adequate Assurances”;

(K) The Concessionaire has failed in a representation or wartanty stated herein; or

(L) The Concessionaire has received three (3) notices of default, of any kind, and which
remain uncured, within a twenty-four (24) month period.

12.02 PAYMENT DEFAULT: Failure of the Concessionaire to make Annuval Rental payments
and Percentage Fee payments and other charges required to be paid herein when due and
fails to cute the same within five (5) business days after receipt of wrilten notice shall
constitute a default, and the County may, at its option, terminate this Agreement after five
(5) business days notice in writing to the Concessionaite.

12.03 OTHER DEFAULTS: The Department shall have the right, upon thirty (30) Days written
notice to the Concessionaire to terminate this Agreement upon the ocourrence of any one o
more of the Events of Default listed in Sections 12.01(A)+(L) unless the same shall have
been corrected within thirly (30) Days after written notice; provided, however, that the
Department may, but is not requited to, extend the time for cure as individual
circumstances may wartant, such extension not to be construed as a waiver of any of the
Department’s rights hereunder.

The notice of default shall specify the Termination Date by when the Concessionaire shall
discontinue the services,
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12,04

HABITUAL DEFAULT: Notwithstanding the foregoing, in the event that the
Concessionaire has frequently, regularly or repetitively defaulted in the performance of or
has breached any of the tetms, covenants and conditions required herein, to be kept and
petformed by the Concessionaire, regardless of whether the Concessionaire has cured each
individual condition of breach or default as provided for in Sub-Article 12.02 “Payment
Default” and Sub-Article 12,03 “Other Defaults” above, the Concessionaire may be
determined by the Director to be an “habitual violator”. At the time that such determination
is made, the Director shall issue o the Concessionaire a written notice, advising of such
determination and eciting fthe circumstances thereof, Such notice shall also advise the
Concessionaire that there shall be no further notice or grace periods to correct any
subsequent breach(s) or defanlt (s) and that any subsequent breach or default, of whatever
nature, taken with all previous bteaches and defaults, shall be considered cumulative and.
collectively shall constitute a condition of non-curable default and grounds for immediate
termination of this Agreement. In the event of any such subsequent breach or default, the
Department may terminate this Agreement upon the giving of written notice of termination
to the Concessionaire, such termination to be effective upon the seventh (7) Day following
the date of receipt thercof and all payments due hereunder shall be payable to said date,
and the Concessionaire shall have no further rights hereunder. Immediately upon receipt of
said notice of termination, the Concessionaire shall discontinue its operations at the Airport

~ and proceed fo remove all its personal property in accordance with Sub-Article 12.11

12‘05

12.06

12,07

“Actions at Termination” hereof.

NOTICE OF DEFAULT AND OPPORTUNITY TO CURE: If an Event of Default
oceurs, the Department shall notify the Concessionaire by sending a notice of default,
specifying the basis for such Event of Default, and advising the Concessionaire that such
default must be cured immediately (or within a reasonably practicable period of time as
provided in Section 12.03) or this Agreement with the Department may be terminated.

UNAMORTIZED INVESTMENT EXTINGUISHED: Termination of this Agreement
based upon Sub-Article 12.07 “Termination for Abandonment”, Sub-Article 12.02
“Payment Default?, Sub-Article 12.03 “Other Defaults”, Sub-Article 12,04 “Habitual
Default”, or Sub-Article 12.08 “Termination for Cause”, shall extinguish any
unamortized investment amounts owed the Concessionaire by the Department, for the
slippage in Location Turmover Date,

TERMINATION FOR ABANDONMENT;: This Agreement may be terminated by the
County upon the abandonment by the Concessionaire of the Location or the discontinuance
of Concessionaire’s services at the Airport for any period of time exceeding twenty-four
(24) consecutive hours, and the failure to cure the same within three (3) calendar days after
written notice, unless such abandonment or discontinuance has been caused by civil
disturbance, governmental order, Act of God, or other cause beyond the reasonable control
of Concessiopaire that prevents the Concessionsire from providing services on the
Location for the purposes authorized in Axticle 2 “Use of Location”. The foregoing shall
not include periodic Sub-Concessionaire vacancies in individual Location that may occur
from thme to time during the Term of this Agreement including any Extension term, Such
termination shall constitute an event of default, and the County shall be entitled all
remedies Tor such default provided for in this Agreement.
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12.08 TERMINATION FOR CAUSE: The County may terminate this Agreement, effective

12.09

12,10

1211

immediately if: (i) the Concessionaire attempts to meet its contractual obligation(s) with
the County through fraud, misrepresentation or material misstatement; or (if) a principal of
the Concessionaire is convicted of a felony during the Term or any Extensions thereof if
applicable, The County may, as a further sanction, terminate or cancel any other
contract(s) that Concessionaire has with the County and that Concessionaire shall be
responsible for all direct and indirect costs associated with such termination, including -
attorney’s fees.

The foregoing notwithstanding, any individual, firm, corporation, joint venture, or other
entity which attempts to meet iis contractual obligations with the County through fraud, .
mistepresentation or material misstatement may be disbarred from County contracting for
up to five (5) years in accordance with the County’s debarment procedures. The
Concessionaire may be subject to debarment for failure to perform, and all other reasons
set forth in § 10-38 of the Code of Miami-Dade County, Florida (the “Code™)

TERMINATION FOR CONVENIENCE: The Department, in addition to the rights and
options to terminate for cause, or any other provisions set forth in fhis Agreement, retains
the right to terminate this Agreement upon one hundred eighty (180) days written notice at
its sole option at any time for convenience, without cause, when in its sole discretion it
deems such termination is in the best itrterest of the Department. In such circumstance, the
County will be responsible for paying the amortized costs of any improvements
congtructed by Concessionaire, but the County shall not be responsible for any other costs
or damages, including but not limited to lost profits, loss of opportunity, borrowing costs,
carrying costs, damage to reputation, loss of goodwill, or loss of income.

ADEQUAYE ASSURANCES: When, in the opinion of the Department, reasonable
grounds for uncertainty exist with respect fo the Concessionaire's ability to perform the
work or any portion thercof, the. Department may request that the Concessionaire, within
the time frame set forth in the Department’s request, provide adequate assurances fo the
Department, in writing, of the Concessionaire’s ability to perform in accordance with terms
of this Agreement, In the event that the Concessionaire fails to provide to the Department
the requested assurances within the prescribed time frame, the Department may:

1. 'Treat such failure as a repudiation of this Agreement; and

2, Resort to any remedy for breach provided herein ot at law, including but not limited
to, taking over the performance of the work ot any part thereof either by itself or
through others,

ACTIONS AT TERMINATION: The Concessionaire shall, upon 1ece1pt of such notice
to terminate, and as direoted by the Department:

(A)  Stop all work as specified in the notice to terminate;

(B) Take such action as may be necessary for the protection and preservation of the
Location and other Department materials and property;
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13.01

13.02

(C) Vacate, quit and surrender, all Location and storage/support spaces and account for
all furnishings, fixtures, equipment, software, vehicles, records, funds, inventories,
commodities, supplies and other property of the County on or before the date of
termination.

If terminated for cause, the Concessionaire shall be Hable to the County for all ditect
damages incurred by the County as a result of such termination. The existence of a bond or
letter of credit supplied pursuant to Section 3 of this Agreement shall not serve as a
limitation on damages beyond the penal sum of the bond or letter of credit, and the County
may avail itself of the bond or letter of credit, or both, and also all remedies as may be
available at law or equity against Concessionaire,

ARTICLE 13 — CLAIMS AND TERMINATION BY CONCESSIONAIRE

ADMINISTRATIVE CLATM PROCEDURES: If the Concessionaire has any claim
against the County, arising under this Agreement, it will be made in writing within thirty
(30) Days of the Concessionaire’s knowledge of the claim to the Director, The exact
nature of the claim, including sofficient detail to identify the basis for the claim and the
amount of the claim shall be clearly stated, The dispute will be decided by the Director,
who will mail or otherwise furnish a wiitten copy of the decision to the Concessionaire at
the address furnished in Sub-Article 18,09 “Netices”. The decision of the Director will
be final and conclugive unless, within fhirty (30) Days from the date of receipt of such
copy, the Concessionaire mails or otherwise furnishes to the Department a written appeal
addressed fo the Mayor, The decision of the Mayor, or his duly avthorized representative
for the determination of such appeals, will be final and conclusive unless within thirty (30)
Days of the Concessionaire’s receipt of such decision, the Concossionaire files an action in
a court of competent jurisdiction, In connection with any appeal proceeding under this
provigion, the Concessionaire shall be afforded an opportunity to be heard and to offer
other evidence in support of the appeal. Pending final decision of a dispute hereundez, the
Concessionaire shall proceed diligently with the performance of this Agreement and in
accordance with the County's decision, Failure fo perform in accordance with the decision
of the Director or the Mayor shall be cause for termination of this Agreement in
accordmee with Sub-Article 12,03 “Other Defaults”, The failore of the Concessionaire
to comply with this administrative claim procedure shall be cause for a watver of claim and
an abandonment of any claim arising out of the event. Notwithstanding the foregoing,
Concessionaire shall at all times maintain the right to pursue any breach of contract claim
for this Agreement as provided in Section 16.01 hereof,

TERMINATION: The Concessionaire shall have the right, upon thirty (30) Days written
notice to the County to terminate this Agreement, without liability to the County, at any
time after the occurrence of one or more of the following events:

(A) Issmance by any court of competent jurisdiction of any injunction substantially
restricting the use of the Airport for airport purposes, and the injunction remaining
in force for a period of more than thirty (30) Days.
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- 15.01

15.02

15.03

16.01

(B) A breach by the County of any of the materia]l terms, covenants, conditions,
tepresentations, or warranties contained in this Agreement required to be kept by the
County and failure of the Department to remedy such breach for a period of thirty
(30) Days after receipt of written notice from the Concessionaire of the existence of
such breach.

(D) The assumption by the United States Government or any authorized agency thereof,
or any other governmental agency, of the operation, conirol or nse of the Airport
Location or any substantial patt, or parts thereof, in such a mamer as substantially
fo restrict the Concessionaire's provision of services for a pertod of thirty (30) Days.

ARTICLE 14 - AIRPORT CONCESSION DISAVANTGED BUSINESS
ENTERPRISES - NOT USED

ARTICLE 15- RULES, REGULATIONS AND PERMITS

RULES AND REGULATIONS: The Concessionaire shall comply with the Ordinances
of the County inchading Chapter 25, Code of Miami-Dade County, Florida, as the same
may be amended from time to time, Operational Directives issued theseunder by the
Department, all additional laws, statutes, ordinances, regulations and rules of the federal,

- State and Cowunty povernments, and any and all plans and programs developed in

compliance therewith, and any County Adminisirative Orders and resotutions of the Board
of County Commissioners which may be applicable to its operations or activities under this
Agreement.

VIOLATIONS OF RULES AND REGULATIONS: The Concessionaire agrees fo pay,
on behalf of the County, any penalty, assessment or fine issued against the County, or the
Department to defend in the name of the County any claim, assessment or civil action,
which may be presented or initiated by any agency or officer of the federal, State or
County govetnments based in whole or substantial part upon a claim or allegation that the
Concessionaire, its agents, employees, or invitees, have violated any law, ordinance,
regulation or rule described in Sub-Axrticle 15,01 “Rules and Regulations” or any plan or
program developed in complance therewith.

PERMITS AND LICENSES: The Concessionaire shall obtain, pay for and maintain on a
current basis and make available to the Department upon request, all permits and licenses
as required for the performance of its services,

ARTICLE 16 — GOVERNING LAW

GOVERNING LAW; VENUE: This Agreement shall be governed and constrﬁed in
accordance with the laws of the State of Florida, The venue of any action on this
Agreement shall be laid in Miami-Dade County, Florida and any action to determine the

Concessiofaire Agreement:
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rights or obligations of the parties hereto shall be brought in the courts of the State of
Florida.

16.02 NOTICE OF COMMENCEMENT OF CIVIL ACTION: In the event that the County
or the Concessionaire commence a civil action in the state or federal comts for Miami~
Dade County, where such action is based in whole or in part upon an alleged breach of this
Agreement, the County and the Concessionaire agree to wiive the procedures for initial
service of process mandated by Chapters 48 and 83 of the Florida Statues, by Rule 1.070 of
the Florida Rules of Civil Procedure, and by Rule 4(c) of the Federal Rules of Civil
Procedures. In such event, the County and the Concessionaire agree to submit to the
jurisdiction of the court in which the action has been filed when initial service has been
made either by personal service or by certified mail, returned receipt requested upon the
representatives of the parties indicated in Sub-Article 18,09, “Notices” of this Agreement,
with a copy provided to the County Attorney and the aftorney, if any, which the
Concessionaire has designated in writing, Notwithstanding the foregoing, and in addition
thereto, the Concesstonaire, if a cotporation, shall designate a registered agent and a
registered office and file such designation with the Department of State in accordance with
Chapters 48 and 607 of the Florida Statutes.

16.03 LABOR PEACE REQUIREMENT: Pursuant to Resolution# R-148-07, the
Concessionaire provided a signed copy of the labor peace agreement for their employees as
part of this Agreement, to assure that no labor dispute or unrest will disrupt their operations
at MIA (see Bxhibit M), Furthermore, the County has the right, in the event of a labor
disruption, to suspend its obligations under the contract while the labor disruption is
ongoing and to use alternative means to provide the service that is affected by the labor
disruption. In the event the Concessionaire is unable to reach an agreement with a labor

- organization regarding the terms of a labor peace agreement, the dispute between the
Concessionaire and the labor organization shall be resolved by expedited binding
arbiiration in which the decision shall be rendered within ten (10) days of the request for
arbitration but no later than five (5) days from the date of execution of this Agreement, The
Concessionaire and the labor organization shall equally share the costs of arbifration.

ARTICLE 17 - TRUST AGREEMENT

17.01 INCORPORATION OF TRUST AGREEMENT BY REFERENCE: Notwithstanding
any of the terms, provisions and conditions of this Agreement, it is understood and agreed
by the parties hereto that the provisions of the Amended and Restated Trust Agreement,
dated as of the 15" day of December, 2002, as amended from. time to time, by and between
the County and JPMorgan Chase Bank, as Trustee, and Wachovia Bank, National
Association, as Co-Trustee (the “Trust Agrecement”), which Trust Agreement is
incorporated herein by reference, shall prevail and govern in the event of any inconsistency
with or ambiguity relating to the tetms and conditions of this Agreement, including the
rents, fees or charges required herein, and their modification or adjustment. A copy of the
Trust Agreement may be examined by the Concessionaire at the offices of the Department
during normal working hours,

17.02 ADJUSTMENT OF TERMS AND CONDITIONS: If at any time during the Term or

Concesglonaire Agreemen



Leage and Concession Agreement
North Terminal Concessions Program

17.03

17.04

17.05

any Extension thereto, as applicable, a court of competent jurisdiction shall determine that
any of the terms and conditions of this Agreement, including the rentals, fees and charges
required fo be paid hereunder fo the Department by the Concessionaire or by other
Concessionaires under other agreements of the Department for the lease or use of Location '
used for similar purposes, are unjustly discriminatory, the County, shall have the right to -
modify such terms and conditions and to increase, decrease, or otherwise adjust the rentals
fees and charges required to be paid onder this Agreement in such a manner as the County
and Concessionaire shall mutually determine is necessary and reasonable so that terms and
conditions and the rentals fees and charges payable by the Concessionaite and others shail
not thereaiter be mnjustly discriminatory to any user of like Location and shall not result in
any violation of the Trust Agreement o1 in any deficiency in revenues necessary to comply
with the covenants of the Tiust Agreement. In the event the County has modified the terms
and conditions of this Agreement, including any adiustment of the rentals, fees and charges
required to be paid to the County, pursuant to this provision and subject to written approval
by Concessionaire, this Agreement shall be amended to incorporate such modification of
the terms and conditions upon the issuance of written notice from the County to the
Concessionaire.

INSPECTIONS: The authorized employees aud representatives of the County and of any
applicable federal or state agency having jurisdiction hereof shall have the right of access
to the Location and any storage/support spaces at all reasonable times for the purposes of
inspection, so long as an authorized representative of Concessionaire is present, to
determine compliance with the provisions of this Agreement or applicable law. The right
of inspection shall impose no duty on the County to inspect and shall impart no liability on
the County should it not make such inspection(s),

INDEPENDENT PRIVATE SECTOR INSPECTOR GENERAL REVIEW: Pursuant
to Miami-Dade County Administrative Order 3-20 and in counection with any award
issued as a result of this Proposal, the County has the right to retain the services of an
Independent Private Sector Inspector General ("IPSIG"), whenever the County deeins it
appropriate to do so, Upon written notice from the County, the Concessionaire shall make
available, to the IPSIG retained by the County, all requested records and documentation
pertaining to this Agreement and solely related to Concessionaire’s operations at the -
Location, or any subsequent award, for inspection and copying. The County will be
responsible for the payment of these IPSIG services, and under no circumstance shall the
Concessionaire’s cost/price for this Agreerent be inclusive of any charges relating to these
IPSIG services, The terms of this provision herein, apply to the Concessionairs, its
officers, agents, employees and assipnees. Nothing contained in this provision shall impair
any independent right of the County to conduct, audit or investigate the operations,
activities and performance of the Concessionaire in connection with this Agreement, The
terms of this provision are neither intended nor shall they be construed to impose any
liability on the County by the Concessionaire or third paity.

MIAMI-DADE COUNTY INSPECTOR GENERAIL REVIEW; According to Section
2-1076 of the Code of Miami-Dade County, as amended by Ordinance No, 99-63, Miami-
Dade County has established the Office of the Inspector General which may, on a random
basis, perform audits on all Department contracts, throughout the duration of said
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coniracts, except as otherwise provided below. The cost of the audit of any contract will
be one quarter of one percent (0.25%) of the total contract amount, which shall only apply
to Concessionaire during the construction phase of the Location and not during the
operations phase, pursuant to clauses (d) and/or () below.

Exception; The above application of one quarter of one percent (0.25%) fee assessment

shall not apply to the following contracts: (a) coniracts for legal services; (b) contracts for

financial advisory services; () auditing contracts; (d) facility rentals and lease agreements;

(e) concessions and other rental agreements; (f) insurance contracts; (g) revenue-

generating contracis; (h) professional service agreements under $1,000; (i) menagement

agreements; (1) small purchase orders as defined in Miami-Dade County Administrative

Order No. 3-2; (m) federal, state and local government-funded grants; and (n) interlocal
agreements, Notwithstanding the foregoing, the Miami-Dade County Board of County

Contmissioners may authorize the incluslon of the fee assessment of one quarter of one

percent (0.25%) in any exempiled contract at the time of mward.

Nothing contained above shall in any way limit the powers of the Inspector General fo
perform audits on all Department confracts including, but not Hmited to, those contracts
specifically exempted above,

ARTICLE 18 — OTHER PROVISIONS

18.01 PAYMENT OF TAXES: The Concessionaire shall pay all taxes lawfully assessed against
its intetests in the Location and any support/storage spaces and its services hereunder,
provided however, that the Concessionaire shall not be deemed to be in default of is
obligations under this Agreement for fajlure to pay such taxes pending the outcome of any
legal proceedings instituted in courts of competent jurisdiction to determine the validity of
such taxes. Failure to pay same after the ultimate adverse conelusion of such contest shall
constitute an Event of Default, pursuant to Sub-Axticle 12,03 “Other Defaults” hereof.

18.02 ALTERATIONS BY CONCESSIONAIRE: The Concessionaire shall not alter or
modify the Location(s) and or any support/storage spaces, except in accordance with
Article 4 “Improvements to the Location” herein, without first obtaining written

approval from the Department.

18.03 RIGHTS TO BE EXERCISED BY DEPARTMENT: Wherever in this Agreement
rights are reserved to the County, such rights may be exercised by the Department.

18.04 ADMINISTRATIVE MODIFICATIONS: It is understood and agreed to that the
Department, ypon written notice to the Concessionaire, shall have the right to modify
administratively and to revise in a non-material fashion Articles and the Exhibits to this
Agreement, including the provisions of Sub-Article 1.07 “Addition, Deletion and
Modification of Location”, Sub-Article 18,02 “Alferations by Concessionaire”, Sub-
Axticle, 21.02 “Right to Amend”, and Sub-Article 21.04 “Right to Modify”. '

18.05 SECURITY: The Concessionaire acknowledges and accepts full responsibility for the
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secutity and protection of the Location. The Concessionaire fully understands and
acknowledges that any security measures deemed necessary by the Concessionaire for
protection of the Location shall be the sole responsibility of the Concessionaire and shall
involve no cost to the Department.

18.06 RIGHTS OF DEPARTMENT AT AIRPORT: The Department shall have the absolute
right, without Hmitation, to make any repairs, alterations and additions to any structures
and Location at the Airport, The County shall, in the exercise of such right, be free from
any, and all Hability to the Concessionaire for business damages occasioned duting the
making of such repairs, alterations and additions except those occasioned by the sole acts
of negligence or intentional acts of the County, its employees, or agents.

18,07 OTHER DEPARTMENT RIGHTS: The Concessionaire shall be liable for any physical
damage caused to the Location by the Concessionaire, its employees, agents, coniractots,
subcontractors, suppliers. The liability shall encompass: (i) the Concessionaire’s repair of
the Tocation, or if the Location cannot be repaired, payment to the Department of the fair
market value replacement cost of the Location; and (if) any other such damages to the
Department arising from the physical damage caused by the Concessionaire and its
employees, agents, contractors, subcontractors or suppliers. The County may also initiate
an action for specific performance and/or injunctive relief, '

18.08 FEDERAL SUBORDINATION: This Agreement shall be subordinate to the provisions
of any existing or future agreements between the Department and the United States of
America relative to the operation and maintenance of the Airport, the execution of which
has been or may be required as a condition precedent to the expenditure of federal funds
for the development of the Airport, All provisions of this Agreement shall be subordinate
to the right of the United States of Ametica to lease or otherwise assume control over the
Airport, or any patt thereof, during time of war or national emergency for military or naval
use and any provisions of this Agreement inconsistent with the provisions of such lease to
the United States of America shall be suspended.

18.09 NOTICES: Any notices given under the provisions of this Agreement shall be in writing
and shall be hand delivered or sent by facsimile transmission (providing evidence of
veceipt), nationally recognized overnight courier service, or Registered or Certified Mail,
Retwm Receipt Requested, to:

To the County:

{(Mailing Address)

Director ~
Miami-Dade Aviation Depariment
Post Office Box 025504

Miami, Florida 33102-5504

or {physical address):

Miami International Airport
Terminal Building
Director’s Office
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Coneourse B-5® floor
‘Miami, FY, 33122

To the Concessionaire:

Claude Delorme '
Executive Vice President

Marlins Airport Retail Operator, LLC
501 Marlins Way

Miami, FL 33125

with copies to:

Derek Jackson

Marlins Airport Retail Operator, LLC
501 Marling Way

Miami, FL 33125

or to such other respective addresses ag the parties may designate to each other in wriling
from time to time. Notices by: (i) facsimile shall be deemed tendeted on the date indicated
on the facsimile confirmation receipt; (if) nationally recognized overnight coutier service
shall be deemed tendered on the delivery date indicated on the courier service receipt; and
(iif) Registered or Certified Mail shall be decmed tendered on the delivery date indicated
on the Return Receipt from the United States Postal Sexvice or on the express mail service
receipt,

18.10 SEVERABILITY: If any provision of this Agreement or the application thereof to either
party to this Agreement is held invalid by a coust of competent jurisdiction, such invalidity
shall not affect other provisions of this Agreement which can be given effect without the
invalid provision, and to this end, the provisions of this Agreement shall be severable.

18.11 RIGIITS RESERVED TO DEPARTMENT: All rights not specifically granted to the
Concessionaire by this Agreement are reserved to the Department.

18.12 COUNTY LIEN: The County shall have a lien upon all personal property of the
Concessionaite in the Location to secure the payment to the Department of any unpaid
monies aceruing to the Department under the terms of this Agreement,

18.13 AUTHORIZED USES ONLY: The Concessionaire shall not use or permit the use of the
Iocation or the Airport for any illegal or unauthorized purpose or for any purpose which
would increase the premivum rates paid by the Department on or invalidate any insurance
policies of the Department or any policies of insurance written on behalf of the
Concessionaire under this Agreement,

18.14 NO WAIVER: There shall be no waiver of the sight of either party to demand strict
performance of any of the provisions, terms and covenants of this Agreement not shall
there be any watver of any breach, default or non-performance hereof by the other patty
unless such waiver is explicitly made in writing by the such party. Any previous waiver or
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course of dealing shall not affect the right of either party to demand strict performance of
the provisions, terms and covenants of this Agreement with performance hereof by the
other party.

18.15 SECURED AREAS/AIRFIELD OPERATIONS AREA (AOA) STERILE AREAS
SECURITY: The Concessionaire acknowledges and accepts full responsibility for
compliance with all applicable Federal, State, and Local laws, rules and regulations
including those of the Transportation Security Administration (TSA), Homeland Secutity,
FAA, CBP and MDAD as set forth from time fo time relating to Concessionaire’s activitics
at the Miami Infernational Airport (MIA),

In order to maintain high levels of secutity at MIA, the Concessionaire must obtain MIDAD
photo identification badges for zll the Concessionaire employees working in the
Secured/ACA/Security Identification Display Area (SIDA) Sterile Areas or any other
vestricted areas of the Ajrport. All Concessionaire employees will be required to obtain
photo identification badges and will be subject to fingerprint-based criminal history records
checks.

The Concessionaite shall be responsible for requesting MDAD to issue identification
badges to all employees who the Concessionaire requests to be authorized access to the
Secured/ AOA/SIDA/Sterile Areas and any other restricted areas of the airpost and shall be
further responsible for the immediate reporting of all lost or stolen ID badges and the
immediate return of the TD badges of all personnel transferred from Airport assignment or
terminated from the employer of the Concessionaire or upon final acceptance of the work
or termination of this Agreement. The Concessionaire will be responsible for fees
associated with lost and unaccounted for badges as well as the fee(s) for fingerprinting and
ID issuvance, : :

All  employees of the Concessionaire who must work within  MDAD
Secured/AOA/SIDA/Sterile areas or any other restricted areas at MIA shall be supplied
with MDAD identification badges as specified above, which must be worn at all times
while within the referenced secured areas. Badges shall be worn on outer garments above
the waist so as to be cleatly visible in order to distinguish, on sight, employees assigned to
a particular compatty area. Each employee must complete the SIDA fraining program
conducted by MIDAD and comply with all other TSA, Homeland Security, FAA, CBP and
MDAD requirements as specified by the MDAD at the time of application for the ID badge
before an 1D badge is issued. At the present time, MDAD Security and Safety ID Section
regularly provides SIDA Training.

Concessionaite Ramp Permits will be issued to the Concessionaire authorizing vehicle
entrance to the Alrfield Operations Area (AOA) through specified Miami-Dade Aviation
Department guard gates for the term of any Project, These permits will be issued only for
those vehicles that must have access to the site during the performance of the worl.
Theses pernits will be only issued to company owned vehicles or company leased vehicles
(leased from a commetcial leasing company). AOA decals, passes, or permits to opetate
within the AOA will not be issued to privately owned or privately leased vehicles, All
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vehicles operating within the AOA must have conspicuous company identification signs
(minimum of three inch lettering) displayed on both sides of the vehicles.

All vehicles operating within the AOA must be provided with the Automobile Liability
Insurance required elsewhere in this Agreement. Proof of such insurance is provided to
MDAD Airside Operations Division upon request.

Only Concessionaire staff with pictured MDAD ID badges shall be allowed to operate a
motor vehicle on the AQA without a MDAD escort. The Concessionaire shall require such
employee to have a curvent, valid, appropriate Florida driver’s license and to attend and
successfully complete the AOA Driver Training Course conducted periodically by the
Department. The privilege of a person to operate a motor vehicle on the AOA may be.
withdrawn by the Department because of violation of AQA driving tules or loss of Florida
driver’s license.

The Concessionaire agrees that its personnel, vehicles, cargo, goods, and other personal
property are subject to being searched when attempting to enter, leave or while on the
AOA. Ttis further agreed that the MDAD has the right o prohibit an individual, agent, or
employee of the Concessionaire from entering the AOA, based upon facts which would
lead a person of reasonable prudence to believe that such individual might be inclined to
engage in theft, cargo tampering, aitcraft sabotage, or other unlawful activities, including
repeated faiture to comply with MDAD’s or the TSA, Homeland Secwiity, FAA, CBP,
SIDA access control policies, rules and regulations, Any person denied access to the AOA
ot whose prior authorization has been revoked or suspended on such grounds shall be
entitled to a review hearing before the Director or histher authorized designee within a
reasonable time. Prior to such hearing, the person denied access to the AOA should be
advised, in writing, of the reason for such denial.

The Concessionaire acknowledges and understands that these provisions are for the
protection of all users of the AOA and are intended to reduce the incidence of thefts cargo
tampering, aircraft sabotage, and other unlawful activities at the Altport and to maximize
compliance with TSA, Homeland Security, FAA/Federal Inspection Services agencies and
MDAD aceess conirol policies and procedures.

The Concessionaite understands and agrees that vehicle and equipment shall not be
parked/stored on the AQA in arcas not designated or authorized by MDAD nor in any
manner contrary to any posted regulatory signs, {raffic control devices, or pavement
markings,

The Concessionaire understands and agrecs that all persons entering and working in or
around atriving international aircraft and facilities used by the various Federal Inspection
Services agencies may be subject to the consent and approval of such agencies. Persons
not approved ot consented to by the Federal Inspection Services agencies shall not be
employed by the Concessionaire in areas under the jurisdiction or control of such agencies.
Persons employed by the Concessionaire not approved or consented to by the Federal
Inspection Services agencies who enter such areas are subject to fines, which shall be '
borne entirely by the persons and/or the Concessionaire. -
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Notwithstanding the specific provisions of this Article, the Department shall have the right
to add to, amend, or delete any portion hereof in order to meet rcasonable security
requitements of MDAD' or of the TSA/Homeland Security/FAA/Fedesal Inspection
Services agencies. - '

The Concessionaire shall ensure that all employees so required participate in such safety,
security and other training and instructional programs, as MDAD or appropriate Federal
agencies may from time to time require.

Conocessionaire agrees that it will include in all contracts and subcontracts with its MIA
sub-consultants, service providers, and suppliers an obligation by such parties to comply
with all secutity requirements applicable to their operations at the Airport. The
Concessionaire agrees that in addition to all remedies, damages and sanctions may be
imposed by TSA, Homeland Security, FAA, Federal Inspection Services Agencies or
MDAD upon Concessionaire sub-consultants, suppliers, and their individual employees for
a violation of applicable security provisions. '

18.16 INTENT OF AGREEMENT: This Agreement is for the benefit of the parties only and
doos not: (a) grant rights to third party benefioiaries or to any other person; or (b) authorize
non-parties to the Apreement to maintain an action for personal injuries, professional
lability, or property damage pursuant to the terms or provisions of the Agreement.

18.17 MODIFICATIONS: This Agreement may be modified and revised in writing and duly
executed by the parties hereto, Any otal representation or modification concerning this
Agreement shall be of no force or effect. No modification, amendment, ot alteration in the
terms or conditions contained herein shall be effective unless set forth in writing in
accordance with this Agreement.

18,18 RADON DISCLOSURE; In accordance with Section 404.056, Florida Statutes, the
following disclosure is hereby made: “Radon Gas: Radon is a naturally occurring
radioactive gas., When accumulated in a building in sufficient quantities, it may
present health risks te persons who are exposed to it over time. Levels of raden that
exceed federal and state guidelines have been found in buildings in Flovida.
Additional information regarding radon and radon testing may be obfained from
your county public health unit.”

18.19 TRADEMARKS AND LICENSES: The Department may, from time to time, requite the
Concessionaire as part of its advertising and marketing program to utilize cestain patents,
copyrights, trademarks, trade names, logos, computer software and other intellectual
property owned by the Department in the performance of this Agreement which patents,
copyrights, trademarks, trade names, logos, computer software and intellectual property
may have been created pursuant to the terms of this Agreement. Such permission, when
granted, shall be evidenced by a nonexclusive license executed by the Concessionaire and
the Department, on behalf of the Department granting the Concessionaire the right, license
and privilege to use a specific patent, copyright, trademark, trade name, logo, computer
software or other intellectual property without requiting payment of fees therefore, Failure
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18.20

18.21

18.22

18.23

18.24

of the parties to execute a formal license agreement shall not vest title or interest in such
patent, copyright, trademark, trade name, logo computer software or intellectual property
in the using party. '

HEADINGS: The headings of the various Articles and Sub-Articles of this Agreement,
and its Table of Contents are for convenience and ease of reference only, and shall not be
construed to define, limit, augment or describe the scope, comtext or intent of this
Agreement or any part or parts of this Agreement,

BINDING EFFECT: The terms, conditions and covenants of this Agreement shall invre
to the benefit of and be binding upon the parties hereto and their successors and assigns.
This provision shall not constitute a waiver of any conditions prohibiting assignment or
subletting, '

GOVERNMENTAYL DEPARTMENT: Nothing in this Agreement shall be constraed to
waive or limit the goverrmmental authority of the County as a political subdivision of the

State of Florida,

INDEFENDENT CONTRACTOR: The Concessionaire shall perform all services
described hereln as an independent contractor and not as an officer, agent, servant, or
employee of the Department, All personmel provided by the Concessionaire in the
performance of this Agreement shall be considered to be, at all times, the sole employees
of the Concessionaire under its sole discretion, and not employees or agents of the
Department: Except as provided in § 2-11.1(s) of the Code, the Concessionaire represenis
and warrants: (1) it has not employed or retained any company or person other than a hona
fide cmployee working solely for the Concessionaire fo solicit or secure this Agreement;
and (if) it has not paid, or agreed to pay any company or other person aty fee, commission,
gift, or other consideration contingent upon the execution of this Agreement, A breach of
this warranty makes this Agreement voidable by the Department without any liability to
the Departient for any reason.

OTHER LIENS: Concessionaire shall not permit any mortgages, deeds of trust or simifar
Tiens to be imposed on the Location, the leasehold, or the furniture, fixtures and equipment
or any portion thereof. Concessionaire shall not permit or suffer any liens, including
mechanics’, materialmen’s and tax liens to be imposed upon the Location, or any part
thereof, without promptly discharging the same. Notwithstanding the foregoing,
Concessionaite may in good faith contest any such lien if Concessionaite provides a bond
in an amount and form acceptable to Department in order to clear the record of any such
lichs. Concessionaire further agrees that it shall not sell, convey, mortgage, grant, bargain,
encumber, pledge, assign or otherwise transfer its leasehold interest in the Location ot any
personal property or trade fixtures in the Location, including any furniture, fixtures and
equipment or any part thereof or permit any of the foregoing to oceur. Concessionaire
shall assume the defense of and indemnify and hold harmless County against any and all
liens and charges of any and evety nature and kind which may at any time be established
against said Location and improvements, or any part thereof, as a consequence of any act

“or omission of Concessionaire, :
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ARTICLE 19 — SUBLEASES: NOT USED

ARTICLE 20 - WAIVER OF CLAIMS

The Concessionaire hereby waives any and all claims it now has or may hereafter have against the

County and the Depattment, and against any member, including, without limitation, all members

of the Board of County Commissioners, officers, agents or employees of cach, for any loss of
anticipated profits, caused by any suit or proceeding attacking directly or indirectly the validity of
this Agreement or any part thereof, or by any judgment or award in any suit or proceeding

declaring this Agreement or any part thereof, or by judgment or award in any suit or proceeding

declaring this Agreement null and void or voidable, or delaying the same or any part thereof from.
being carried out. The County and Department hereby waive any and all claims they now have or

may hereafter have against the Concessionaire and its officers, agents, employees, and affiliates,

for any loss of anticipated profits caused by any suit or proceeding attacking directly o indirectly
the validity of this Agreement or any part thereof, or by any judgment or award in any suvit or

proceeding declaring this Agreement ot any part thereof, or by judgment or award in any suit or

proceeding declaring this Agreement null and void or voidable, or delaying the same or any part
thereof from being carried out.

ARTICLE 21 - REQUIRED, GENERAL AND MISCELLANEOUS PROVISIONS

21.01 AGREEMENTS WITH STATE OF FLORIDA AND MIAMI-DADE COUNYY: This
Agreement shall be subject to all restrictions of record affecting the Airport and the use
thereof, all federal, State, County laws, and regulations affecting the same, and shall be
subject and subordinate to the provisions of any and all existing agreements between the
County and the State of Florida, or its boards, agencies or commissions, and fo any future
agreement between or among the foregoing relative to the operation or maintenance of the
Alrport, the execution of which may be required as a condition precedent to the
expenditure of federal, State, County funds for the development of the Afrport, or any part
thereof, All provisions hereof shall be subordinate to the right of the United States to
oceupy or use the Airport, or any part thereof, during time of war or national emergency.

21,02 RIGHT TO AMEND: In the event that the Federal Aviation Administration or its
successors requires modifications ot changes in this Agreement gs a condition precedent to
the granting of its approval or to the obtaining of funds for improvements at the Airport,
Concessionaire hereby consents to any and all such modifications and changes as may be
reasonably required.

21.03 CONCESSIONAIRE COVENANTS AND ASSURANCES:
A, Covenants Against Diserimination:

1. Concessionaire on behalf of itself, successors in interest and its assigns, ag a part
of the consideration hereof, does hereby covenant and agree that (1) no person on
the grounds of race, color or national origin shall be excluded from participation
in, denied the benefits of, or be otherwise subjected to discrimination in the use of
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the Location or the Airport; (2) that in the installation of any equipment at the
Airport and the furnishing or services in comnection therewith, no person on the
grounds or race, color ot national origin shall be excluded from patticipation in,
denied the benefits of, or otherwise be subject to discrimination; and (3) that
Concessionaire shall operate at the Airport in compliance with all other
requirements imposed by or pursuant to Title 49, Code of Federal Regulations,
Department of Transportation, Subtifle A, Office of the Secretary, Part 21, Non-
discrimination in Federally assisted programs of the Department of
Transportation-effectuation of Title VI of the Civil Rights'Act of 1964, and as
said Regulations may be amended. Likewise, Concessionaire shall comply with
laws of the State of Florida, plohlbmng discrimination because of race, color,
religion, sex, national origin, - age, handicap or marital status,  Should
Concessionaire authorize another person or enuty, with Departmen(’s prior
written consent, to provide setvices or benefits in or in connection with its rights
or obligations under this Agreement, Concessionaire shall obtain from such
person or entity a written agreement pursuant to which such person or entity
shall, with respect to the services ot benefits which it is authorized to provide,
undestake for itself the obligations contained in this paragraph, Concessionaire
shall furnish the original or a true copy of such agreement to Department.

2. Concessionaire will provide all information and reports required by said Code of
Federal Regulations, or by directives issued pursuant thereto, and shall permit
access to its books, records, accounts, other sources of information, and its
Location as may be determined by Department or the Federal Aviation
Adminfstration to be pertinent to ascertain whether there has been compliance
with said Regulations and directives, Where any information required of
Concessionaire is in the exclusive possession of another who fails or refuses to
furnish this information, Concessionaire shall so certify to Department or the
Federal Aviation Administration, as appropriate, and shall set forth what efforts it
has made to obtain the information.

3, In the event of a breach of any of the above nondiscrimination covenants,
Department shall have the right to impose such coniract sanctions as it ot the
Federal Aviation Administration may determine to be appropriate, Such rights
shall inchude the right to terminate this Agreement and to reenfer and repossess
the Location and the improvements thereto, and hold the same as if this
Agreement had never been made, The rights granted to Department by the
foregoing sentence shall not be effective until the proceduares of Title 49, Code of
Federal Regulations, Part 21 are followed and completed, including exercise or
expiration of appeal rights.

4, Conoessionaire assures County that no person shall be excluded on the grounds or
race, creed, color, national origin or sex from parlicipating in or receiving the
services or benefits of any program or activity covered by Title 14, Code of

. Pederal Regulations, Part 152, Subpart B, Federal Aviation Administration,
Nondiscrimination in Airport Aid Program, and that it will be bound by and

-
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comply with all other applicable provisions of such Subpart B, as it may be
amended from time to time, Concessionaire also assures County that it will
require its covered sub-organizations to provide assurances to the same effect and
provide copies thereof to the Department.

5, Concessionaire Turther assures County that it will comply with pertinent statutes,
Txeoutive Orders and such rules as are promulgated to assure that no person shall
on. the prounds of race, creed, color, national origin, sex, age or handicap be
excluded from participating in any activity conducted at or in connection with its
operations at the Location. Concessionaire also assures County that it will
require its contractors to provide assurances to the same effect and ensure that
such assurances ate included in contracts which are entered into in connection.
with Concessionaire’s services bereunder.

6. a) This Agreement is subject to the requirements of the U.S, Department of
Transportation’s regulations, 49 CFR Part 23, Subpart F. Concessionaire
agrees that it will not discriminate against any business owner because of the
owner’s race, color, national origin, or sex in connection with the award or
performance of any concession agreement covered by 49 CFR Fart 23,
Subpart F,

b) Concessionaire agrees to include the above staterments in any subsequent
concession agreements that it entets .and cause those businesses to similarly
include the statements in further agreements.

7. County may from time to time be required by the United States Government or
one or more of its agencies, to adopt additional or amended provisions including
nondiscrimination provisions concerning the use and operation of the Airport,
and Concessionaire agrees that it will adopt such requirements as part of this
Agreement,

21,04 RIGHT TO MODIFY: The parties hereto covenant and agree that, during the Teua
and/or Extension, if applicable, this Agreement may be unilaterally modified by the
Department, upon advice of its legal counsel, in order to conform to judicial or Federal
Trade Commission or FAA rulings ot opinions; however, in the event of a matetial change,
Concessionaire shall have the right with thirty (30) days written notice of such change to
terminate this Agreement, and the Concessionaire’s remedy in the case of such termination
shall be that provided for in Section 12.09 herein. This Sub-Article shall not preclude
Concessionaire from contesting said rulings or opinions, but the Concessionaire shall abide
by the unilateral change while such  challenge is pending, Bxcept as otherwise specifically
provided in this Agreement, this Agreement may not be modified except by a wiitten
mstrument signed by both parties.

21,05 TAX EXEMPT STATUS OF DEPARTMENT REVENUE BONDS:  The
Concessionaire agrees fo comply promptly with any applicable provisions of any federal
tax statute, and all regulations or other binding authority promwlgated or decided
hereunder, as required to permit the Department’s capital expansion projects to be planned
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and constructed by the Department with revenue bonds the interest on which is generally
exempt from federal income taxation, other than any applicable individual or corporate
alternative minimum taxes (and other than during any period while such revenue bonds are
held by a “sabstantial user” of the projects financed by such revenue bonds or a “related
person” to a “substantial user”), Including, without limitation, the execution by the
Concessionaire and delivery to the Department of an election not to claim depreciation or
any investment credit with respect to any portion of such capltal expansion projects or any
other portion of the Airport System.

21,06 REMEDIES: All remedies provided in this Agreement shall be deemed cumulative and
additional, and not in Heu of or exclusive of each other or of any other remedy available at
law or in equify arising herevmder,

21,07 REGULATIONS OF DEPARTMENT: The rights and privileges granted to the

~ Concessionaite hereunder and the occupancy and use by the Concessionaire of the

Location shall at all times be subject to reasonable rules and regulations of Department as

the same are now or may hereafter be prescribed through the lawful exercise of its power,

including, but not limited to, all applicable provisions of Department’s Policy and
Procedures Manual as the same may be amended from time to time,

21.08 INTEREST: Any sums payable to the Department by the Concessionaire under any
- provisions of this Agreement, which may be amended from time to time, which are not

paid when due shall bear interest at the rate of one and ene half percent (1 1/2%) per month

(or, if less, the maximum rate of interest allowed by law) from the due date thereof until

paid.

21.09 MISCELLANEOUS PROVISIONS: The Concessionaire, confractors, sub-contractors
and/or employees shall promptly observe and comply with applicable provisions of all
federal, State, and local statutes, ordinances, regulations and rules which govern or apply to
the Concessionaire or to its services or operations hereunder,

1. The Concessionaire shall, at its own cost and expense, procure and keep in force
during the Term and any Bxtension thereto if applicable, all necessary licenses,
registrations, certificates, bonds, permits, and other authorizations as are required by
law in order for the Concessionaire to provide its services hereunder and shall pay all
taxes, (inchiding sales and use taxes), assessments including, without limitation,
storm water utility fees and impact fees which may be assessed, levied, exacted or
imposed by all governmental aunthorities having jurisdiction on Concessionaire’s
propetty, on its services, on its Gross Revenues, on its income, on this Agreement and
the fees payable to the County hereunder, on the rights and privileges granted to the
Concessionaire herein, on the Location and on any and all equipment installed on the
Location, except where the County has specifically indicated hetein that certain items
ate tax-exempt, and the Concessionaire shall make and file all applications, reposis,
and retutng required in connection therewith.

2. The Concessionaire agrees to repair promptly, at its sole cost and expense and in a
manner acceptable to the Department, any damage caused by the Concessionaire or
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any of its officers, agents, employees, contractors, subcontractors, licensees or
invitees to the Adrport or any equipment or property located thereon,

3. Neither party is authorized fo act as the other party’s agent hereunder and shall have
no authority, express or implied, to act for or bind the other party hercunder and -
nothing contained in this Agreement shall be deemed or construed by either party or
by any third party to create the relationship of pavinership or of joint venture. No
provision of this Agrecment shall be deemed to make the County the joint employer
of any employee of the Concessionaire.

4 ‘The County shall have the right during the Concessionaire’s normal business hours
(and at any time during an emergencey) to inspect the Location and the property of the
Concessionaire located thereon, in order to enforce this Agreement, to enforce
applicable laws and regulations, and to protect persons and property.

5, The Article and paragraph headings herein are inserted only as a mafter of
convenience and for reference, and in no way define, limit or describe the scope or
intent of any provision of this Agreement,

6. Time is expressed to be the essence of this Agreement,

7. This Agreement will inure to the benefit of and shall be binding upon the parties
hereto and their authorized successors and assigns.

8. If any covenant, condition or provision of this Agreement is held to be invalid by any
court of competent jurisdiction, such holding shall not affect the validity of any other
covenant, condition or provision contain herein,

9.  Bxcept as otherwise provide herein, if certain action may be taken only with the

 consent or approval of the County, or if a determination or judgment is to be made by

the County, such consent or approval may be granted or withheld, or such
determination or judgment shall be made, in the sole diseretion of the County.

10. The Comnty’s Ethics Commission has also adopted 1ules delineating the
responsibilities of lobbyists and County personnel in implementing the requirernents
of the lobbying section of the Conflict of Interest and Code of Ethics Ordinance, The
Concessionaire shall comply with these requirements.

FORCE MAJEURIE: Stictly in relation fo the obligations of each parfy to the other
under this Agresment, and not for any other purpose or for any benefit of a third paity,
each party shall be excused from the thmely performance of their respective obligations or
undertakings provided in this Agreement, if the performance of such obligations or
undertakings is prevented or delayed, retarded or hindered by strikes, lockouts, hoyeotts,
actions of labor unions, labor disputes, labor disruptions, work stoppages or slowdowns,
embargoes, general shortages of labor, equipment, materials, or supplies in the open
market, acts of God, acts of the public enemy, acts of governmental authority, including,
without limitation, the FAA, the DOT, the TSA, the EPA, the DOJ, or civil and defense
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21,12

authorities, extreme weather conditions, war (declared or undeclared), invasion,
insurrection, hurricanes, terrorisi, riots, rebellion or sabotage.

ENTIRE AGREEMENT: This Agreement, together with the Exhibits attached hereto,
constitutes the entire agreement between the parties hereto with respect to the subject
matier hereof, and any prior agreements, representations or statements made with respect to
such subject matter, whether oral or wrilten, and any contemporaneons oral agreements,
representations or statements with respect to such subject matter, are merged herein;
provided, however, that Concessionaire hereby affirms the completeness and accuracy of
the information provided by Concessionaire to County in its Proposal, and in all
attachments thereto and enclosures therewith, submifted by Concessionaire to County in

connection with the awatd of this Agreement, Noue of the provisions, terms or conditions -

contained in the Agreement may be modified or otherwise altered except by wrilten
instrument executed by the parties hereto.

FIRST SOURCE HIRING REFERRAL PROGRAM;: Pursuant to Section 2-2113 of the
Code of Miami-Dade County, for all contracts for goods and services, the Concessionaire,
prior to hiring to fill each non-managerial vacancy arising under a County contract shall (1)
first notify the South Florida Workforce Investment Board (“SFWIB”), the designated
Referral Agency, of the vacancy and list the vacaney with SFWIB according to the Code,
and (2) make good faith efforts as determined by the County to fill a minimum of fifty
percent (50%) of its employment needs under the County contract through the SFWIB. It
no suitable candidates can be employed after a Referral Period of three to five days, the
Concessionaire is free to fill its vacancies from other sources, The Concessionaire will be
required to provide quarterly reports to the STWIB indicating the name and number of
employees hired in the previous quarter, or why referred candidates were rejected.
Sanctions for non-compliance shall include, but not be limited to: (i) suspension of contract
until Concessionaire performs obligations, if appropriate; (ii) default and/or termination;
and (i) payment of $1,500/employee, or the value of the wages that would have been
eatned given the noncompliance, whichever is less. Registration procedures and additional
information regarding the FSHRP are available at
hitps:/fapps.southfloridaworkforce,com/firstsource/ or by contacting the SFWIB at (305)
594..7615, Bxtension 407, Notwithstanding anything to the contrary above, Concessionaire
shall be allowed to fill any vacancies at the Location through employees employed by its
parent company, but for any vacancy at the Location not filled by existing employees of
Concessionaire or its parent company, Concessionaire shall adhere to the requirements
above. :
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IN WITNESS WHEREOQF, the patties heseto have caused this Agreement to be executed
by their appropriate officials as of the date first above written,

ATTEST:

Secretary

(Signature and Seal)

(Type Name & Title)

Approved for Form
and Legal Sufficiency

Assistant County Aftorney

CONCESSIONAIRE

MARLINS ATRPORT RETAIL OPERATOR,
LL.C :

o

e

Xt
7

Concessionaire - Signature

BOARD OF COUNTY COMMISSIONERS
MIAMI-DADE COUNTY, FLORIDA

By:

Mayot

Attest: Harvey Ruvin, Clerk

By:
- Deputy Clerk
Resolution No.:
Date:
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